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1, INTRODUCTION 

1.1. The basic objective of the rent control 
legislation is to en.sure reasonable rents and 
security of tenure for tenants. Its primary 
justification is (he need to conciliate the 
interests of tenants and landlords in a situation 
of extreme scarcity of housing units compared 
to the demand for them. As a control of price 
on an item of basic needs, it is also considered 
as a welfare measure to help the disadvantaged 
group of society to consume adequate amount 
of housing services. Rent control, like any 
other price control, is also justified as an anti- 
inflationary measure. 


(b) fixation of ‘fair’ or ‘standard’ rent, 

(c) protection to tenants against indiscrimi¬ 
nate eviction by unscrupulous land¬ 
lords, 

(d) obligations and duties of landlords vis- 
a-vis maintenance and upkeep of their 
rented properties, 

(e) rights to landlords against tenants who 
default in paying rent or misuse the 
premises, and 

(f) rights to landlords for the recovery of 
premises in specific cases. 


1.2. As in the rest of the world, the rent 
control legislation in India owes its origin to 
the two world wars. The first rent control 
Act in the country — the Bombay Rent (War 
Restriction) Act — was enacted on April 10, 
1918. This was followed by the Calcutta Rent 
Control Act, 1920. The Rent Acts of Bombay 
and Calcutta were amended several times, 
even during initial years. Some early examples 
of these legislations arc the Bombay Rent Res¬ 
triction Act, 1939; Bombay Rents and Hotel 
Rates and Lodging House Rates (Control) 
Act 1944; Bengal House Rent Control Order, 
1942; Calcutta Rent Ordinance, 1946; etc. 
Rent Control in India assumed some measure 
of permanence with the introduction of the 
Bombay Rents, Hotel and T.odging House 
Rates Control Act, 1947. 

1.3. Designed to protect urban tenants from 
escalating rents and hotel rates, the rent control 
enactments showed varying geographical 
coverage, and each succeeding legislation was 
a refinement over the previous one. As housing 
has been treated as state subject in the Indian 
Constitution, different state governments framed 
their own Rent Control Laws — all of (hem 
broadly similar in their general thrust and 
tenor, except for sonre minor and specific 
variations. The legislations were enacted in 
urban areas of almost all the states in the 
country by 1972 (Table 1). 

1.4. The Rent Control Acts, usually, apply 
to all residential and non-rcsidential premises 
in urban areas except those belonging to the 
Union Government^ State Government and 
local authorities. The Acts typically contain 
the following provisions: 

(a) control on letting and leasing of vacant 
buildings to assist tenants in their search 
for desirable rented accommodation, 


1.5. Rent control legislations in some of the 
State.s in the country have provisions for a rent 
control holiday (exemption from main provi¬ 
sions of the Act) for a limited number of initial 
years, varying from 4 years to 20 years, for all 
new buildings (constructed after a specified 
date). In the Andhra Pradesh Act, all build¬ 
ings constructed on or after August 26, 1957 
were exempted from all the provisions of the 
Act until 1983, when the Supreme Court 
declared this provision as violative of Article 
14 of the Constitution of India. With effect 
from 26th October 1983, the Andhra Pradesh 
Act provides exemption from the operation of 
the provisions of the Act, (i) to all buildings 
for a period of ten years from the date on 
which their construction is completed and (il) 
to such buildings the monthly rent of which 
exceeds rupees one thousand for an indefinite 
period. In Jammu & Kashmir, rented premises 
occupied by tenants with a yearly net income 
of more than Rs. 20,000 do not come under 
the purview of the Rent Control Act. In Tamil 
Nadu, premises of monthly rent of more than 
Rs. 400 were exempted from the provisions of 
the Act until recently. Some Acts (in about 
10 States/Union Territories) also require 
reporting of vacancy of premises by the land¬ 
lords to enable the State to allot such vacant 
buildings (Table 2). 

1.6. Fixation of “fair” or “standard” rent is 
taken up by the competent authority (Rent 
Controller/Civil Court) on application by the 
landlord or the tenant. The fair rent, usually, 
fixed in relation to the cost of construction of 
the premises and market price of land at the 
time of commencement/completion of con¬ 
struction of the building (ensuring an annual 
rate of return var34ng from 6 to 12 per cent of 
the cost), remains frozen at the original level. 
In Tamil Nadu, the Rent Act was amended in 
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1973 to provide for determination of fair rent 
on the basis of cost of construction plus market 
value of the site as at the time of application 
for fair rent fixation. 

1.7. In some of the Acts, taxes on the pro¬ 
perty and cost of repair and maintenance arc 
also taken into account while determining fair 
rent. In the Rent Acts of Rajasthan, Haryana 
and Madhya Pradesh, the rent first agreed upon 
between the landlord and the tenant becomes 
the fair rent. The Acts in some States have 
incorporated provisions to increase fair rents 
periodically, from the frozen base/year level, 
e.g.. in Assam, West Bengal and Haryana. 

1.8. Some Acts, e.g., in the States of Karna¬ 
taka, Madhya Pradesh and Tamil Nadu, 
prescribe a priority list for allotment of rent 
controlled unit favouring members of the State 
Legislature, Members of Parliament, employees 
of State and Central Government, etc. (Table 
3). Based on data obtained from Rent Con¬ 
troller’s Office in Bangalore city, it is estimated 
that about two-thirds of the total allotment in 
the recent years have gone to Government 
Servants. 

2. IMPLEMENTATION OF RENT CON¬ 
TROL ACTS 

2.1. The responsibility of implementing and 
enforcing the various provisions of rent control 
legislation is vested in the competent authority 
designated as Rent Controller, the Civil Court, 
and the prescribed authority. There are varia¬ 
tions in the divi.sion of responsibility among the 
Rent Controller, the Civil Court and the 
prescribed authority in different State Acts. 
For example, in the Karnataka Rent Control 
Act, lease of building, fixation of fair rent, 
increasing the rent, eviction, giving possession 
as also conversion of residential buildings to 
non-rcsidential buildings arc the functions 
entrusted to the Rent Controllers who are the 
executive officers of State Government and 
enjoy quasi-judicial powers. Adjudication of 
disputes between tenants and landlords relating 
to payment of rents, recovery of possession, 
and provisions of services arc within the juris¬ 
diction of Civil Courts. In the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
the Civil Court is responsible for fixing the fair 
rent. 

2.2. Generally, the enforcement of the vari¬ 
ous provisions of Rent Control Act is not very 
effective except where historically frozen rents 
have prevailed in a large scale. This is mainly 
on account of; 

(a) ability of landlords and tenants to cir¬ 
cumvent the provisions of the Act, 

(b) complications in the fixation of standard 
rents, 

(c) problems associated with recovery of 
possession and eviction, and 

((f) inadequate and ill-trained enforcement 
staff. 


2.3. Rent Control Acts in many States stipu¬ 
late that every landlord should, within a speci¬ 
fied period (7 to 15 days) after the building 
coming under the purview of the Act, becomes 
vacant by his ceasing to occupy it, by the 
termination of a tenancy, or by eviction of the 
tenant or by the release of the building from 
acquisition, or otherwise, inform the Rent 
Control Administration about the vacancy. In 
practice, landlords seldom give such intimation 
to the administration, unless they feel com¬ 
pelled to do so due to various reasons. Rent 
Controller’s vigilance staff, responsible for 
keeping track of the vacancies are, quite often, 
under pressure to ignore house-vacation they 
come across. 'I’he pressure may be exerted 
through monetary incentives from landlords 
and unauthorised tenants, or through political 
or bureaucratic influence. Even when the 
house-vacancy has been reported, the Rent 
Controller has initiated the proceedings for its 
allotment, the landlords often manage to gain 
their own ends. Where a landlord has failed 
to save his unit from the ambit of Rent Con¬ 
troller, he appeals against the allotment to the 
District Court, provi(led he is prepared to go 
through the exacting process involved. The 
Rent Controller’s decision on allotment may be 
and is, in many cases, revoked. Here, the main 
considerations are, choice of tenant, fixation of 
fair rent, requirement of landlord for self- 
occupation, etc. 

2.4. The proportion of houses, finally allotted 
to tenants through the Rent Controller, to the 
total housing stock turns out to be a small 
fraction. Based on enquiries made from Rent 
Controller in Bangalore City and other know¬ 
ledgeable officials of the Karnataka state gov¬ 
ernment, in the year 1984, the proportion of 
houses allotted through the rent controller 
was estimated at about 2 per cent or even less. 
According to a sample survey conducted in 
1974, 62.8 per cent of the total households in 
the city lived in rented dwellings (Prakasa Rao 
and Tewari, 1979), This percentage was esti¬ 
mated as at least 65 per cent in 1986. Out of 
this, the houses that did not come under the 
purview of the Act for allotment through the 
Controller, were about 45 per cent; about 15 
per cent being less than 5 years old; about 10 
per cent because of monthly rent of less than 
Rs. 15; and about 20 per cent because of the 
reason that the present tenant occupied the 
house at the time when it was less than 5 years 
old. Thus it is estimated that while, according 
to the provisions of the Act, about 20 per cent 
of houses should get allotted through the Rent 
Controller, in practice, it takes place in only 
about 2 per cent of the cases. 

2.5. One of the main provisions of all Rent 
Control Acts is determination of ‘fair’ or 
standard rent. The purpose of this provision 
i.s to ensure that the tenant is not charged with 
exorbitant rent by the landlord and. at the 
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same time, to provide for a fair rate of return 
on the landlord’s investment in the construc¬ 
tion of the house. While some rent Acts use 
the word fair rent (c.g. Andhra Pradesh, 
Kerala, Tamil Nadu, Bihar, Haryana, Orissa, 
Tripura, West Bengal, Jammu & Kashmir, 
Karnataka, Goa and Pondicherry) the other 
Acts employ the word standard rent (Bombay, 
Delhi, Madhya Pradesh, Uttar Pradesh and 
Rajasthan). The Act of Assam uses both the 
expressions fair rent and standard rent and 
prescribes that no landlord shall be entitled to 
charge fair rent at a figure higher than the 
standard rent. 

2.6. The mode and basis of determination 
of fair rent are not same in all the Acts. 
While some Acts prescribe a certain percentage 
of cost of construction as the basis for fixation 
of fair rent, other Acts provide for considera¬ 
tion of prevailing rents of similar accommoda¬ 
tion during the year of enactment of the Act or 
during any other base year. Some prescribe 
both these methods as alternative basis for 
fixation of fair rent depending upon the year of 
construction of the house (Table 4). 

2.7. For example, in Bangalore City, on 
receipt of request for fixation of fair rent from 
the landlord or the tenant, the Controller holds 
an inquiry as he thinks fit, to fix the fair 
rent for the building. The factors to be taken 
into account in determining fair renf are, the 
prevailing rates of rent in the locality for 
similar accommodation and circumstances, 
rental value as entered in the pronerty tax 
assessment book of the Bangalore City Corpo¬ 
ration, and the circumstances peculiar to the 
case, including any amounts paid by tenant in 
addition to rent. For buildings constructed 
before April 1, 1947 the fair rent was sought 
to be fixed at rates prevailing during the twelve 
months prior to April 1, 1947, In the case of 
later constructions, if the rental value does not 
exist in the municipal records, the fair rent 
may be calculated on the basis of 6 per cent 
per annum of the aggregate amount of cost of 
construction and the market value of the land 
component on the date of commencement of 
construction. In the case of buildings con¬ 
structed after August 1, 1957, the provisions 
of fixation of fair rent do not apply for a 
period of first five years. The provisions are 
applicable in all other cases irrespective of 
whether the buildings are allotted by the Rent 
Controller or not. In practice, where after 
the stipulated holiday of 5 years, a rental unit 
comes up for fair rent fixation, in general, rent 
received when first let out is taken as the fail- 
rent, This provision of the law encourages the 
landlords to demand as much rent as possible 
during the rent control holiday period of first 
five years of construction. 

2.8. Fair rent remains fixed till such time as 
the landlord files a new petition with the Rent 
Controller of enhancement of rent, and goes 
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through the process of hearing. Under the 
Karnataka Rent Control Rules, the Controller 
enjoys a lot of discretionary power in regard 
to fixation of fair rent. 

2.9. Although detailed procedures are pres¬ 
cribed in the legislation for the fixation of fair 
rent, in practice it is a difficult task because of 
the lack of documentary evidence in respect of 
the required information base such as, cost of 
construction at the time of commcnce/comple- 
tion of the construction, market value of the 
land at the time. The determination of the 
costs is a complex process and often becomes 
a matter of dispute between the landlord and 
the Rent Controller. Much of the time, the 
information as supplied by the landlord pro¬ 
vides the only basis for determining fair rent. 
In cases where the factors taken into account 
in determining fair rent arc, the prevailing 
rates of rent in the locality for similar accom¬ 
modation and circumstances, rental value as 
entered in the property tax assessment book of 
the municipal body, etc. the required informa¬ 
tion is difficult to collect. 

2.10. Rent Acts in most of the States have 
provision for increase in fair rent in cases 
where some additions, improvements, or 
structural alternations in the unit have been 
I'carried out at landlord’s expense or where the 
rate of tax or ccss payable by landlord is 
enhanced. However, only rarely such cases 
appear before the Rent Controller/Court, as 
landlords who have no incentives even to carry 
out minimum necessary repairs, seldom think 
of making any improvement in the structure, 
and property tax rate increases are unusual. 
There is no provision under the Act to allow 
an increase in fair rent on the plea of increase 
in cost of living. 

2.11 Among the grounds on which a land¬ 
lord can file a suit for recovery of possession, 
the most common ones arc, default in payment 
of rent, unlawful subletting, and request for 
sclf-occupation. But the time consuming and 
protracted litigation procedure could and do 
put the landlord to severe hardships, sometimes 
for years on end, before he is able to recover 
(he possession. Therefore, very often land¬ 
lords who want the tenants to vacate their 
premises look upon the practice of harassment 
of the tenants as a short-cut to recovery of 
possession instead of the Courts. The most 
common method of harassment of tenants is to 
cut off or withhold essential supply and services 
such as, water supply and electricity. In cases 
of eviction on the ground of default in rent 
payment the tenants are usually, let off on 
payment of rent as per Court Order. The Act 
stipulates that all landlords issue receipts for 
rent received from tenants. But, this is very 
rarely observed and landlords often use the 
situation to their advantages in coart cases on 
default of payment. 
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2.12. Sub-Ictting of rented premises, in part 
or the whole, is not allowed under the Act in 
many States. But this is very common practice 
among tenants holding lease for a long time. 
Such tenants, while moving their residences to 
other areas, instead of vacating the premises, 
sub-let the same at a rent much higher tlpn 
what they pay to the landlord. The wide 
prevalence of sub-letting is a reflection of the 
Court’s delay in deciding landlord’s suits on the 
ground of unauthorised sub-lctting. 

2.13. It is often believed that the powers 
vested with the judiciary could lead to effective 
admini.stratiori of justice. But the elaborate 
and highly time consuming procedure of 
Courts lead to heavy backlogs in disposal of 
cases, and consequent postponement of relief 
even where such relief is considered urgent. In 
Bangalore, as on April 1, 1981, about 9,000 
court cases under the Act were pending in 
Small Causes Court, Bangalore. As a result 
of this situation, both the landlords and the 
tenants try to avoid getting into the legal 
tangles on issues arising out of their differences, 
mainly to avoid the inordinate delays and pro¬ 
blems associated with the litigation procedures. 


2.14. As regards Rent Control administra¬ 
tion, the Rent Controller is seen as a compara¬ 
tive junior officer in the State administrative 
set up. Further, .supporting staff provided to 
the Controller is very inadequate and illtrained. 
For example, in Bangalore the two Rent Con¬ 
trollers (one for City Area and the other for 
Cantonment Area) have a supporting .staff of 
five Revenue Inspectors each. 

3. EFFECTS OF UENl CONTROL 

3.1. Rent control was introduced in India 
about 4.'i years ago; yet, very little empirical 
research has been done to examine the econo¬ 
mic effects of the Act on the housing market 
in the country. A survey of the limited litera¬ 
ture reveals a lack of analytical in-depth 
studies on the subject. The literature may be 
broadly classified into two kinds — those 
which arc mosily critical evaluations of the 
various rent control provisions (Dutta 1972, 
Khatkhatc 1975, Tewari & Kumar 1987) and 
a relative minority which deal with empirical 
examination of the several hypothesised effects 
of rent control (NBO 1965, 1966), 

3.2. A near-unanimous opinion expressed in 
studies on the effects of rent control on housing 
market, conducted in India and other parts of 
the world, is that the good effects of rent con¬ 
trol in terms of tlte social roles or objectives 
originally envisaged, are far from realization. 
On tlic other hand, a number of adverse eco¬ 
nomic effects of rent control intervention are 
found to be present in varying degrees, in 


almost all rent controlled markets. The most 
common ill-effects arc; 

(i) reduced investment in ixntal building 
as periodic return on investment is 
much below the expected reasonable 
return level; 

(ii) accelerated deterioration in the con¬ 
trolled housing stock as landlords have 
no incentive to spend money on the 
upkeep of their units; 

(iii) decrease in municipal and other reve¬ 
nues as rateable values or properties 
are related to standard rent; 

(iv) withdrawal of vacant premises from the 
rental market by the landlords due to 
the fear of losing the property; 

(v) distortions of price signals on scarce 
resources — urban land and pro¬ 
perty — leading to inefficient and sub- 
optimal land use; 

(vi) reduction in mobility of households and 
labour; 

(vii) reduction in liquidity of housing assets 
in the market due to excessive tenant 
protection from eviction; and 

(viii) activation of the parallel economy 
through ‘key money’, etc. 

3.3. Reduced Investment in Rental Housing .— 
It can be argued that, all other conditions 
remaining the same, rent control reduces the 
attractiveness of rental housing investment 
vis-a-vis other elements of an investment 
portfolio. Although the supply of rental 
housing units is affected by many factors, 
the fact that rent control brings down the 
periodic return on investment to a level much 
below the expected reasonable return level 
inhibits investment in housing. It may be 
argued that while considering return on invest¬ 
ment in real estate, one should also include 
capital appreciation. But, capital appreciation 
in the ca.se of urban properties arises mainly 
in respect of land. House construction for 
rental market per se. is influenced by periodic 
return on the investment in the form of 
monthly rent. 

It is well recognised that rent control legis¬ 
lation has been responsible to a significant 
extent fot the serious shortage of rental housing 
which pre/ails in urban areas in the country. 
Many States have, therefore, amended their 
Act to provide certain type of exemption to 
new rental housing. 

3.4. Accelerated deterioration in the controlled 
housing stock .—Under rent control the 
landlord’s return on his unit is usually indepen¬ 
dent of “operating investment”, i.e., expendi¬ 
ture with respect to repairs and maintenance. 
Fie has, therefore, no incentive to spend money 
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on the upkeep of the unit. A part of such 
expenditure, which may be absolutely neces¬ 
sary, is then probably shifted to the tenant, 
thereby reducing tenants benefit from rent 
control. Lower maintenance can directly 
shorten the optimal life of a structure, and 
thus, accelerated deterioration in housing stock 
becomes inevitable. In Bombay, even such 
amendments in Rent Control Act which allow 
landlords to increase the standard rent upto 
twentyfive per cent, till expenditure incurred 
by them on repairs of their premises along with 
a simple interest of six per cent per annum is 
recovered, have not been conducive to the 
landlords to attend to repairs. It has been 
estimated that in Bombay City as many as 
16,000 prc-1940 buildings are in serious state 
of despair. 

3.5. Decrease in municipal and other reve¬ 
nues.—So long as property tax levied by 
municipal bodies and wealth tax levied by the 
Central Government on housing properties are 
based on frozen, historical, rent levels, or as is 
more often the case, linked to the ‘fair or 
‘standard’ rent as defined in Rent Control Acts, 
the municipal and other revenues fall short ot 
the full potential of revenues that could arise 
from a taxation system linked dynamically to 
property values. Judicial pronouncements 
made by the Supreme Court in the ca^ of 
Dewan Daiilat Rai Kapoor Vs. New Delhi 
Municipal Committee and another and in other 
similar cases arc based on 
that rateable values of the premises, whether 
residential or non-residential, cannot exceed 
the standard rent as defined in the Rent Con¬ 
trol Act. On the other hand, it may in a given 
case be less than the standard rent The 
implications of these pronouncements on 
municipal finances are quite serious in view of 
the fact that property tax constitutes a large 
proportion of total tax revenue of municipal 
corporations and other local bodies. According 
to the report of the Karnataka Taxation Com¬ 
mittee the revenue from property tax consu- 
tutes about 52% of the total tax revenue m 
the Municipal Corporations and about 43% in 
the case of other urban local bodies. In 
bav, where the base of local taxes for pre-1947 
buildings has been frozen at 1940 level, and 
related to standard rent thereafter, the loss in 
municipal revenues is estimated to be at Irast 
fiftv crores per annum. According to another 
study, for Ahmedabad City a 100 per cent 
improvement in municipal revenues was 
deemed possible if property assessment was not 
tied to the standard rent provisions of the Rent 
Act. 

3 6 Withdrawal of vacant premises from _ the 
rental market.—The excessive protection given 
to tenant under Rent Control Act h?™*® 
fear of losing the property among the landlords 
and, hence, they tend to withdraw vacant pre¬ 
mises from the rental market. The alternatives 
open to the landlords arc to (a) consume more 


housing services than what they would have 
consumed without the control, (b) hold back 
the the units for speculative purposes, (c) sell 
the units and make capital gains for investment 
in alternative assets. The capital gains arise 
mainly due to the potential alternative com¬ 
mercial use to which such projicrties can be 
diverted. 

3.7. Distortions in land-use patterns leading 
to inefficient and sub-optimal landuse .—Rent 
control also distorts landuse patterns as the 
scarce urban land occupied by controlled 
housing is not allowed to respond to market 
price-signals. This prevents the activities 
which can most successfully exploit the loca¬ 
tional attributes of a given site from gaining 
the site through competitive bidding in the real 
estate market. As a consequence, dilapidated 
low-rent residential or commercial premises 
continue to stand in prime locations where 
high-rise apartment buildings or ofifice-cum- 
shopping complexes might otherwise be built. 
The resulting landuse pattern thus becomes 
increasingly inefficient and sub-optimal. 

3.8. Reduction in mobility of households and 
labour .—Rent control could distort locational 
preferences of tenants by creating incentives 
for people to continue staying where they arc. 
Such incentives arise due to the benefits derived 
from having procured a controlled unit on 
reduced and frozen rents. The reduction in 
mobility of families that continue to live in 
controlled premises long after children have 
grown up and left results in sub-optimal use of 
living space. The reduction in mobility of 
labour may have implications on regional 
development and relocation plans, 

3.9. Limiting liquidity of real estate as.sets in 
the market.—Rent control limits the liquidity 
of real estate assets in the market since it 
becomes very difficult to find buyers for pre¬ 
mises that are occupied by tenants excessively 
protected by the Act. This gives rise to an 
additional risk factor involved in investment in 
housing and reduces opportunities of making 
capital gains from the investment. Thus, the 
investment becomes further unattractive. 

3.10. Activition of the parallel economy .— 
Perhaps one of the most undcrsirable effects of 
the Rent Control is that it has given rise to a 
number of ways of illegal transactions between 
landlords and tenants and also between land¬ 
lords or tenants and the rent control adminis¬ 
tration. Considering the magnitude of differ¬ 
ences in returns between market rent and con¬ 
trolled rent, the incentive for landlords to 
surreptitiously evade rent control provisions is 
strong. In doing so, they arc willing to termi¬ 
nate their dealings with the rent control 
administration to the extent of some portion 
of capitalised value of such difference in 
returns. On the other hand, tenants of such 
partially controlled units are likely to treat 
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their rent as payment for some of the attributes 
of their dwellings, and part with some informal 
considerations such as, lumpsum^ payments, 
expenses on maintenance and repairs, so as to 
enjoy the other benefits. The landlord and the 
tenant, both wishing to avoid the law, strike 
deals secretly and with a heightened sense of 
mutual trust, because of their respective fears 
of the law. The overall effect of such uneasy 
contracts would be to keep the effective rent 
at a level in between the controlled rent and 
the market rent. Some of the ways through 
which the rent control provisions are circum¬ 
vented, are described below. 

(a) In metropolitan cities like Bombay, 
tenancies arc transferred for a large 
capital consideration paid in black 
money. This key money (popularly 
known as pugree) represents a part of 
the discounted present value of the 
difference between economic rent and 
the standard rent, and is shared between 
the outgoing tenant and the landlord. 
The outgoing tenant is usually the 
principal beneficiary in such deals, with 
the landlord getting a smaller share. 

(b) In some cities, landlords collect a large 
sum (about 10 months’ rent) as secu¬ 
rity deposit from tenants. The amount 
is taken in the form of black money as 
under the Rent Act only a sum equal 
to one month’s rent is allowed to be 
taken as deposit. 

(c) Many landlords compel their tenants to 
pay a part of the rent in cash without 
any receipt. This helps them in keeping 
the apparent rent to standard rent and 
also in saving in property tax. 

(d) Landlords often abstain from reporting 
a vacancy by claiming that the house 
has been given to a paying guest or a 
care-taker, converted into a lodging 
house, or, is under a mortgage with 
possession. 

(e) Tenants who enjoy the protection of 
the Rent Control sometimes sublet a 
part or the whole of the premises at a 
much higher rent than what they pay 
to the landlord, 

3.11 Other distortions in housing market .— 
Provisions like exempting new construction 
from the purview of Rent Control Act for a 
period of five years cause considerable differ¬ 
ence in rent levels of premises which are 
equivalent in size, location and amenities but 
which differ as regards dates of construction. 
This cause inequities between tenants of older 
controlled premises and those of new uncon¬ 
trolled premises. Similarly, the provision of 
priority in allotment of controlled units 
favouring politicians and civil servants over 
other citizens appears contrary to the objec¬ 
tives of rent control. 


4. NEED FOR RENT CONTROL REFORMS 

4.1. Recognising the short-comings of Rent 
Control Acts in furthering socio-economic 
goals, on the one hand, and the need to protect 
the interest of tenants in a situation of extreme 
housing shortage on the other hand, a wide 
range of reforms in rent control in the country 
have been suggested in the past. This has also 
lead to periodic amendments of Rent Control 
Acts in several states in the country. Ihough 
the Acts have also been repeatedly challenged 
as ultra vires of the constitution of India or 
being invahd before the High Courts and the 
Supreme Court on various grounds such as 
infringement of fundamental rights, legislative 
incompetence, in majority of cases tliat the 
provisions of the Acts have been upheld by the 
Courts. 

4.2. One of the provisions of the Acts where 
substantial changes have been effected in 
almost all the Rent Acts relates to the exemp¬ 
tion granted to new housing construction for a 
limited period. Present Acts of most States 
provide for rent holiday for a period varying 
from 4 years to 20 years to new buildings. 
Further, in order to protect the interests of 
lower and lower-middle class households, some 
Acts have incorporated provisions for exempt¬ 
ing housing units below a particular rent level. 

4.3. The merit of the first reform is that it 
allows the landlords to receive market rent for 
their units for the first few years and this is 
seen as an incentive for new construction of 
rental housing. However, after the rent holiday 
period the unit comes under the purview of the 
rent control and faces all the problems asso¬ 
ciated with the control. The second reform of 
decontrolling housing units above a particular 
rent/floor space level is based on the justifica¬ 
tion of rent control that it provides the poor 
and lower middle class tenants with afordable 
housing. Another argument in favour of this 
scheme is that it encourages landlords of those 
units which are just below the decontrol level 
to upgrade their units. But there are several 
demerits of this scheme. It helps in improving 
housing situation only in that sub-market of 
rental housing where the control has little or 
no effect. If a rent-level is selected as cut off 
point for exempting such houses, then, in an 
inflationary environmenty it means decontrol¬ 
ling successively lower quality units. Over a 
period of time such a scheme may become a 
political issue where more and more people 
would start opposing the decontrol. Further, 
as the fear of control is always there, the nega¬ 
tive effects of rent control are unlikely to be 
diminished. 

4.4. In the Tamil Nadu Rent Control Act, 
residential buildings fetching a rent of over 
rupees four hundred per month were exempted 
from the provisions of the Act until recently. 
Hie Supreme Court judgement in the case of 
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Rattan Arya etc., etc., Petitioners Ks. State of 
Tamil Nadu and another Respondent has held 
that the classification of tenants of residential 
buildings fetching a rent of over rupees four 
hundred per month into a distinct class for the 
purpose of depriving them the benefits of the 
Act by excepting such building from the opera¬ 
tion of the Act is without any basis and hence 
the provision is violative of Article 14* of the 
Constitution of India (AIR, Sept. 1986). dhe 
State Government’s plea that the provision is 
meant to protect the weaker sections of the 
society was rejected mainly on the ground that 
the Act also provides protection to tenants of 
non-rcsidential buildings which means that “a 
tenant of a non-rcsidential building, who is in 
a position to ptty a rent of Rs. 5000 per month, 
is afforded full protection by the Act whereas, 
inconsistently enough, the tenant of a residential 
building, who pays a rent of Rs. 500, is left 
high and dry”. 

4.5. While the rent control exemption based 
on rent-limit is declared as unconstitutional, 
the exemption for new buildings for a limited 
period is held as valid by the Supreme Court. 
In the case of Mohinder Kumar, etc., etc., 
Petitioners Vs. State of Haryana and Another, 
Respondents, the provision of the Haryana 
Urban (Control of Rent and Eviction) Act 
which provides exemption for a period of /d 
vears from the operation of the Act to build¬ 
ings, the construction of which commenced or 
was completed on or after the date of com¬ 
mencement of the Act, is held as fair and 
reasonable (AIR, Feb. 1986). It was argued 
that the classification has a rational basis and 
has a clear nexus with the objective of 
encouraging the constitution of new houses. 

4.6. A definite period of rent control exemp¬ 
tion is considered fair and reasonable, but the 
exemption for an unlimited period as provided 
in the Rent Control Act of Andhra Pradesh is, 
in the views of the Supreme Court, violative 
of Art. 14 of the Constitution of India. In the 
judgement of the case. Motor General Traders 
and another, Petitioners Fi’. State of Andhra 
Pradesh and others, Respondents, the Supreme 
Court declared the provision of exempting all 
buildings constructed on and after 26-8-1957 
from the operation of the Andhra Act as 
violative of Article 14 because it was argued 
that the continuance of the provision would 
imply the creation of a privileged class of land¬ 
lords, without any rational basis (AIR, 1984). 

4.7. It is clear from the Supreme Court 
judgements cited above, that the Court has 
recognised the need for providing exemption 
of the rent control to new buildings in order to 
attract investment in construction of rental 
housing. 


4.8. In the case of existing residential build¬ 
ings, commonly suggested reforms are: (i) to 
decontrol units as and when they become 
vacant, (ii) to give rights to tenants to pur¬ 
chase the premises at some reasonable price, 
and (iii) to provide a mechanism to allow the 
rent to come up to the market rent level. 

Under vacancy decontrol reform, housing 
units are exempted from the provisions of 
Rent Act, as and when they become vacant. 
In this scheme, no tenant experiences a rapid 
rise in rent on his current unit. However, it 
has three major disadvantages. First, it dis¬ 
courages tenants from leaving controlled units. 
And even if they have to move out due to 
other reasons they try to circumvent decontrol 
by subletting the unit. Second, it exacerbates 
the labour and household immobility. Finally, 
under this scheme, it becomes difficult to 
remove control completely at some future date. 

The second scheme of giving tenants the 
right to buy the premises is considered unfair 
to landlords as it puts landlords and tenants 
in a bilateral bargaining situation in which the 
weaker loses. It also affirms the fears of land¬ 
lords of losing their properties, and thus, can 
have far reaching effects on new investment in 
housing. 

The lliird alternative of relaxing the provi¬ 
sions of rent control is to allow the rents to 
come up to the level of market rents over a 
specified period of time. However, the mecha¬ 
nism required for such a strategy w'ould have 
to be place-specific as the rent patterns of 
existing controlled markets vary considerably 
from one city to another. 

4.9. Currently, several state goverimients in 
the country have been considering major 
reforms in their Rent Acts in order to rationa¬ 
lise certain main provisions of the Acts and to 
improve their implementation. 

For example, the Karnataka Rent Control 
Amendment Bill, 1986 proposes to bring about 
the following major reforms in the Karnataka 
Rent Control Act (Govt, of Karnataka, 1986). 

(1) The Act is to be made permanent to 
avoid frequent statutory extension of 
the Act. 

(2) New construction is to be exempted 
from the provisions of fair rent and 
intimation of vacancy for a period of 7 
years as against the present period of 
5 years. 

(3) A statutory duty is cast on the tenant 
to report vacancy of the premises at 
the time of vacating the premises. 


Article It Equity before Law : The State shall not deny to any person equality before law or equal protection of the 
1 aws wthin the tomtory of India (The Constitution of India, Part IJ t Ihiiidamental Rights). 
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(4) The provision requiring intimation of 
vacancy will not be applicable to resi¬ 
dential buildings of monthly rent not 
exceeding Rs. 100 and non-residential 
buildings of monthly rent not exceeding 
Rs. 200. 

(5) Rate of return on tlie investment for 
the computation of fair rent to be 
increased from 6 per cent to 8 per cent 
in the case of residential buildings and 
to 12 per cent in the case of non- 
residential buildings. 

(6) Provisions are incorporated for imme¬ 
diate automatic escalation and then 
periodic escalation of the fair rent 
according to certain scales subject to a 
certain maximum in the case of those 
existing tenancies the fair rents of which 
have already been fixed. 

(7) The tenant of a premises is to be given 
the first option to purchase it at a 
reasonable price if the landlord intends 
to sell the premises. If there is any 
dispute about the reasonable price, it is 
to be determined by the Rent Con¬ 
troller and shall be not less than fifty 
times and not more than one hundred 
and fifty times the aggregate of the fair 
rent and permissible inereascs, 

(8) One time provision is to be incorpo¬ 
rated in the Act to regularise unautho¬ 
rized occupation of premises. 

(9) Non-residential buildings fetching rents 
about Rs. 2,000 per month and resi¬ 
dential buildings fetching rents above 
5,000 per month are to be exempted 
from the operation of the Act. 

Besides the above major proposed amend¬ 
ments, the Bill also seeks to ineorporatc/revise 
certain other provisions in the Act relating to 
punishments for various offences, exemption 
to Government buildings, relief against evic¬ 
tion, appeals against orders passed by Rent 
Controller, paying gucsts/lodgers etc. 

Although some of the reforms proposed in 
the Karnataka Rent Control Amendment Bill 
are aimed towards rationalising certain main 
provision of the Act and improving its imple¬ 
mentation, the total package of reforms is not 
likely to be of much help in improving the 
housing situation. 

4.10. The Economic Administration Reforms 
Commission (EARC) headed by L.K. Jha 
has also recommended, in September 1982, 
several reforms in the rent control legislation 
in order to bring “a better balance between 
the rights of tctiants and those of the landlords, 
and between the interests of those who are 
already in occupation of rented accommodation 
and those who are seeking such accommoda¬ 
tion” (Government of India 1985). The main 


recommendations of the Commission are sum¬ 
marised below: 

(1) The area of operation of rent control 
should be restricted by excluding accommoda¬ 
tion hired for non-residential use (except 
perhaps small shopkeepers), accommodation 
for residences of diplomats and other 
foreigners, tenancies in premises owned by 
Government and local bodies etc. 

(2) Possibility of continuing rent control to 
the relatively modest premises should be 
considered. 

(3) All new construction for rental purpose 
and houses let out on rent for the first time 
should be exempted from rent control for the 
first five years. 

(4) The determination of fair rent should 
be delinked from the actuals of construction 
costs. One improvement could be to deter¬ 
mine cost on the basis of indices of landvalues 
in different localities and standard construc¬ 
tion cost per square metre updated frequently. 
The calculations of reasonable return on this 
estimated cost should take into consideration 
the interest on fixed deposits in banks, munici¬ 
pal taxes and cost of repairs and maintenance. 

(5) However, it is better to avoid calcula¬ 
tions based on costs etc. In the ease of new 
construction and houses let out on rent for the 
first time, the rent prevailing at the cud of the 
five year decontrol period should become the 
controlled rent with provision for subsequent 
periodic revisions. 

(6) In exceptional cases, Rent Control 
Authority should determine a fair rent having 
regard to prevailing rent for comparable ac¬ 
commodation in the aj'ca. 

(7) Rents should be revised for the neutra¬ 
lization of 50% of the incidence of inflatioiL, 
once in every five years, based on urban non- 
manual employees’ consumer price index. In 
case of property which is coming under con¬ 
trol for the first time, the first revision may 
have to be made immediately on the com¬ 
mencement of control, if during the preceding 
five year rent has remained unchanged. 

(8) In the case of existing tenancies where 
rents have remained frozen for at least five 
years, it is necessary to update the rents so as 
to neutralise 50% of the inflation from the 
initial determination of rent to the present, 
such updated rent should be given effect to in 
a staggered manner to avoid sudden, sharp 
increase in rentals. 

(9) In the case of new rental housing, the 
commencement of control after the first five 
years need apply only to the rent; the period 
of occupancy, the condition for its renewal, 
termination of tenancy should be left to be 
regulated by the lease agreement, which should 
be respected by law. The landlords should 
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not be allowed to use a change in tenancy as a 
means of raising the rent. 

(10) In respect of existing tenancies, the 
law should enable the owner to regain posses¬ 
sion of his premises after giving six months’ 
notice to the tenant, if the owner requires the 
house for self occupation. 

(11) The resolution of disputes between 
landlord and tenant should be taken away from 
the judiciary and entrusted to administrative 
tribunals. These Rent Control Tribunals 
should be one-man tribunals presided over by 
judicial or revenue officials of the rank of Dis¬ 
trict Munsiffs or SDOs or DROs, or by a 
retired judge or Collector in appropriate cases. 
They should follow summary procedures. One 
appeal from decisions of such tribunals should 
lie to a Special Court presided over by an 
officer of the rank of District Judge. The 
tribunals should also be given power of 
execution. 

(12) There should be a Central law relating 
to rent control in Cantonment Areas. 

Besides the above recommendations related 
directly to rent control legislation, the Com¬ 
mission has also made recommendations with 
regard to various other issues relevant to urban 
housing such as, need for larger investment in 
urban housing, public housing programme, 
raising resources, role of private sector, housing 
finance agencies, urban land policy. 

5. SUGGESTIONS FOR REFORMS 

5 1 In view of several adverse economic 
effects of Rent Control Legislation on housing 
market on the one hand and the need for pro¬ 
viding protection to tenants in a situation ot 
extreme housing shortage on the other hand, 
it is desirable to modify the scope of the Rent 
Control Legislation and restrict it to protect 
only those sections of society which really 
need to be protected. However, in a situation 
of excess housing demand, a strategy to bring 
about this modification has to be worked out 
in such a way so as to minimise any inciease 
in rent, and other hardships to existing tenants. 
The choice of such a strategy must be weighed 
in terms of equity consideration, the probable 
impact of the strategy on improvement in 
housing situation and the tax base of locm 
authorities, implementation of the strategy and 
its public acceptance. As the tenants (who 
tend to overestimate the benefits of rent con¬ 
trol and underestimate its costs) form about 
two-thirds of the population in a metropolitan 
city, public acceptance should be an importani 
consideration in this regard, 

5 2. The cent control reforms, therefore, 
should be based on the following objectives; 

(1) to continue the protection of existing 
tenants; 


(2) to promote better repair and mainten¬ 
ance of rental housing; 

(3) to attract investment in rental housing; 

(4) to improve the tax base of local autho¬ 
rities by allowing realistic valuation of 
properties; and 

(5) to reduce the element of black money in 
the housing and real estate market. 

5.3. To achieve the above objectives, major 
reforms in rent control legislation should be 
worked out with reference to the following two 
principal sub-markets of rental housing: 

(T) Existing tenanted premises. 

(2) New rental premises constructed or 
rented for the first time. 

The detailed suggestions for reforms in res¬ 
pect of each of the above categories are des¬ 
cribed in the following paragraphs. 

5.4. Existing tenanted premises .—The tenant 
protection as envisaged in the present laws 
should continue in respect of all existing 
tenancies. However, certain periodic increase 
in rent in tune with the general inflation 
should be allowed. The policy of such 
increase in rent should be worked out sepa¬ 
rately for each of the following three types of 
tenancies: 

(a) non-residential, 

(b) residential with floor space more than 
80 Sq.m., and 

(c) residential with floor space upto 80 
Sq.m. 

The cut-off floor space limit of 80 Sq.m, is 
identified on the rationale that it would cover 
about 60% to 80% of existing tenancies 
belonging to lower and middle class house¬ 
holds in most cities. For example, in the case 
of Bangalore city it would cover about 80% 
of the renters (Table 5). 

The policy of rent adjustment for each of 
the above types of tenancies may be as 
follows ; 

(i) Existing Non-residential tenancies : 

In the case of existing non-residential 
tenancies, it is suggested that landlords may be 
permitted to increase the prevailing rent 
(standard or agreed) to neutralise 100% the 
incidence of inflation from the date of fixing of 
the prevailing rent. However, in order to avoid 
excessive increases in rents, for tenancies 
existing prior to 1974, that year may be treated 
as the base year for calculating the incidence 
of inflation similar to the base year for deter¬ 
mining the capital gains tax. The inflation may 
be measured by the Urban Non-manual Em¬ 
ployees Consumer Price Index. The total 
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increase may be given effect over a five year 
period. This increase in rent must bo used for 
repairs of the building, wherever necessary. 

In addition to the correction of past stagna¬ 
tion of rents, rents should be allowed to be 
increased in proportion to the changes in CPI 
of Urban Non-manual Employees (100% 
neutralisation of incidence of inflation). This 
adjustment should also be effective during the 
first five year period as well. 

Where existing tenant vacates the premises, 
the rent for the new tenant will be contractual 
rent mutually agreed between the landlord and 
the new tenant. Such rent will not be guided 
by the above provisions of permitted increases. 
Obviously, this would imply that sub-tenancics 
be treated as illegal. This would be a signi¬ 
ficant reform a's it would help reduce incidence 
of key money and enable true reflection of 
property values in the municipal tax base. 

(ii) Existing Residential tenancies with a floor 
space more than 80 sq.m. : 

The strategy for this category of tenancies 
would, essentially, be similar to that described 
above for the non-residential tenancies, except 
that the neutralization of the incidence of past 
inflation should be to the extent of .'50 per cent. 

(iii) Existing Residential tenancies with floor 
space upto 80 sq.m.: 

The policy for this category of premises may 
be confined to neutralisation of future incidence 
of inflation. The effect of past inflation may 
be ignored. This would avoid large sudden 
increases in rents for majority of existing 
residential tenants. Further, m this case, even 
the new tenants should receive the benefit of 
regulated rents (updated rents from time to 
time). 

5.5. New rental premises constructed or rented 
jor the first time .—The policy for this class 
of premises should essentially be that of 
allowing rents to be governed by mutually 
agreed contractual rents. The only exception 
should be the residential units having floor 
space upto 80 sq.m. In such cases, the first 
agreed rent should be treated as base rent, and 
this may be allowed to be increased in propor¬ 
tion of changes in the CPI of Urban Non- 
manual Employees. Such updated rents should 
also apply in cases where tenancies change 
and new tenants come in. 

5.6. Occupancy rights .—Sufficient protection to 
tenants against indiscriminate eviction as 
provided in the present rent laws should 
continue for all existing tenancies as well as for 
new residential tenancies in premises with floor 
space upto 80 sq.m. However, in the cases of 
new non-residential tenancies and new resi¬ 
dential tenancies in premises with floor space 


more than 80 sq.m., the period of occupancy 
should be determined by the provision of the 
lease agreement on which the premises is 
rented. 

Requirement of premises for self occupation 
by the landlord as a ground for eviction of the 
tenant has been recognised by all the rent laws 
in the country. But, the requirement has to be 
proved by producing sufficient relevant material 
before the court, which is a very long drawn 
process. This procedure of recovery of 
premises, particularly on the ground of self 
occupation, should be made simple by neces¬ 
sary administrative mechanism as described 
later in this chapter. 

5.7. The Rent Control Acts of many States 
also address other issues like tenant-owner 
relationship, responsibility for maintenance, 
procedure for eviction, dlotment of vacant 
houses, reporting of vacancy and limited 
tenancy etc. Ten States in the country have 
provisions for re-allotting rent controlled 
accommodation to new tenants after the house 
becomes vacant. The States like Tamil Nadu, 
Karnataka and Madhya Pradesh have laid 
down such preference and surprisingly they 
include many affluent sections of the society. 

It is suggested that the provisions such as 
reporting of vacancy, allotment of vacant 
houses by Rent Controller as per the pres¬ 
cribed priority list should be deleted from the 
Rent Aels. The deletion of these provisions 
would help in eliminating a number of mal¬ 
practices which exist in those markets where 
sucii provisions are there in the Rent Acts. 
This would also enable the landlords to select 
tenants of their choice. 

5.8. Administration .—The administration of 
above policy requires re-orientation (and not 
repulsion) of existing rent legislation. The 
reorientation has to be in respect of the 
following: 

(1) The emphasis should change from con- 
(rolling rents to providing a framework 
for landlord tenant contractual relation¬ 
ship. 

(2) The emphasis should be on providing 
efficient mechanism for resolving land¬ 
lord-tenant disputes including eviction 
and recovery of possession. 

(3) The passive provisions for repairs and 
maintenance should give way to more 
effective provisions to ensure upkeep of 
buildings as assets of societal value. 

The reoriented legislation should, therefore, 
contain the following provisions: 

(i) provisions to regulate mutually agreed 
contracts of landlords and tenants; 
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(ii) provisions to ensure that landlords fulfil 
their obligations, particularly in respect 
of upkeep of their premises; 

(iii) provisions defining the obligations of 
tenants and to provide for termination 
of tenancies if the tenants do not fulfil 
their obligations; 

(iv) provisions to provide protection to 
tenants against indiscriminate eviction; 
and 

(v) provisions to set up an administrative 
machinery for— 


5.9. Ensuring adequate upkeep of building 
is however, difficult to administer. Most rent 
laws allow landlords or tenants to repair 
building and allow commensurate rent adjust¬ 
ment. However, in many cases, neither the 
landlord nor the poor tenant are interested in 
the upkeep of the building. Having allowed 
significant relaxations in rent control, it would 
be justifiable to have more stringent provisions 
to ensure upkeep. The local authorities 
should periodically inspect buildings and issue 


notices to landlords and tenants to underlie 
repairs. In case of default, local authority (or 
suitable state agency) should carry out repairs 
and recover these at penal rates from landlord/ 
tenant. Local authorities should accept these 
responsibilities as their tax base is going to 
improve considerably consequent upon the rent 
control reforms. However, ensuring use of 
increased rents on account of neutralisation of 
past inflation for repairs as suggested above, 
needs a suitable administrative mechanism 
which is sensitive to local situation. State 
Governments may therefore devise suitable 
systems for the purpose. 

5.10. In order that issues arising out of the 
administration of the Rent Control Act may be 
dealt with expeditiously, it is recommended 
that litigation be brought out of the purview of 
the civfl courts and entrusted to quasi-judicial 
tribunals. These tribunals should adopt a sum¬ 
mary procedure for expeditious disposal of 
cases. As suggested by the Economic Admini¬ 
stration Reforms Commission (Government of 
India, 1985) in regard to their proposal for a 
rent control Tribunal, the suggested Tribunal 
should take action on the written plaints and 
affidavits of parties, and as far as possible, 
decide on such written affidavits or statements, 
minimising the need for oral evidence. The 
tribunals should also be given powers of execu¬ 
tion. The decisions of these tribunals should 
be subject only to one appeal, restricted to 
questions of law to an appellate tribunal. 

5.11 Related Policies .—^The intended objec¬ 
tives of the rent control reforms, particularly 
those related to increasing the supply of 
housing units will also depend upon housing 
finance and supply of serviced urban land. 
Suitable reforms in legislations like Urban Land 
(Ceiling and Regulation) Act, Town Planning 
Acts and zoning and building codes prepared 
thereunder are also needed to derive maximum 
benefit from the proposed rent control reform. 


(a) announcement of permissible yearly 
increase to neutralise the incidence 
of inflation in the case of existing 
tenancies, 

(b) expeditious resolution of disputes 
between tenants and landlords; 

(c) prompt recovery of possession of 
the premises by the landlords or 
any other person whose claim has 
been upheld and 

(d) registration of rents with local 
authorities so that such rents could 
be easily used for determining 
rateable values. The data on 
registered rents should also be 
made available to public on pay¬ 
ment of fees to defray the adminis¬ 
trative costs. 


3—25!? M. of Urban nev./ND/SS 
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Tahi,e 1 : Enactment of Rent Control Legislation in Various Stales in India. 


State 

Name of the Present Act 

Year of 
enactment 
of the 
present 
Act 

Years of enactment 
of earlier Acts 

1 

2 

3 

4 

Andhra Pradesh 

Andhra Pradesh Buildings (Lease, Rent and Eviction) Control Act 

1960 

1953, 1954, 1949. 

Assam 

The Assam Urban Areas Rent Control Act .... 

1972 

1946, 1949, 1956,1962. 

Bihar 

The Bihar Building (Leases, Rent & Eviction) Control Act . 

1977 

1942, 1946, 1947. 

Bombay . 

Saurashtra Rent Ciontrol Act. 

1951 

1918, 1918, 1920, 

1923, 1939, 1942, 
1942, 1944, 1947 

Delhi 

The Delhi Rent Control Act. 

1958 

1939, 1939, 1941, 

1944, 1946, 1947, 

1952, 1956, 1956. 

East Punjab 

Goa, Daman and Diu 

The East Punjab Urban Rent Restriction Act (Extension to Chandi¬ 
garh). 

The Goa, Daman and Diu Buildings (Lease, Rent and Eviction 

■ 1974 

1941, 1947, 1949, 

1949. 


Control Act 

1968 

• • 

Haryana . 

The Haryana Urban (Control of Rent and Eviction) Act . 

1973 


Himachal Pradesh 

The Himachal Pradesh Urban Rent Control Act 

1971 


Jammu and Kashmir 

The Jammu and Kashmir Houses and Shops Rent Control Act . 

1966 

Circular No. 136 
1952. 

Karnataka 

The Karnataka Rent Control Act. 

1961 

1941, 1951. 

Kerala . 

The Kerala Buildings (Lease and Rent Control) Act 

1965 

1950, 1959, 1959. 

Madhya Pradesh 

The Madhya Pradesh Accommodation Control Act 

1961 

1946, 1949, 1946 

1950, 1956, 1957 

1950, 1950, 1955 

1955. 

Megltalaya 

The Meghalaya Urban Areas Rent Control Act 

1972 

. , 

Orissa . . 

The Orissa House Rent Control Act. 

1967 

1947, 1947, 1952 

1952, 1958. 

Pondicherry 

The Pondicherry Buildings (Leaseand Rent Control) Act . 

1969 

. . 

Rajasthan 

The Rajasthan Premises (Control of Rent and Eviction) Act 

1950 

1948, 1948, 1949 

1949, 1944. 

Tamil Nadu 

The Madras Buildings (Lease and Rent Control) Act 

1960 

1941, 194), 1945, 

1945, 1946, 1949. 

Uttar Pradesh . 

The U.P. Urban Buildings (Regulation of letting, Rent and Evic¬ 
tion) Act. 

1972 

1946, 1947. 

West Bengal . 

The West Bengal Premises Tenancy Act .... 

1956 

1920, 1923, 1924, 
1949, 1943, 1946, 
1948, 1950. 


Source: Kochaita (1984). 
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Table 2 ; Selected Features of Rent Control Acts of Different States/Union Territories. 


State/Union 

Territory 


Year of 
Enactment 
of the 
present 
Act 

Initial period of exemption, if any 

Period allowed for reporting 
vacancy, if required. 

Andhra Pradesh 


1960 

Indefinite when Rent > Rs. 1000; 10 years when Rent 
< Rs, 1000. 

10 days 

Assam 


1972 

None 

•• 

Bihar 

. 

1977 

None 

•• 

Delhi 


1958 

None 

7 days 

Goa, Daman & Diu 

• 

1968 

4 years 

•• 

Gujarat . 


1947 

None 

•• 

Haryana . 

• 

1973 

10 years 

•• 

Himachal Pradesh 

• 

1971 

None 

•• 

Jammu & Kashmir 


1966 

Where annual income of tenant > Rs. 20,000 


Karnataka 

• 

1961 

5 years 

15 days 

Kerala . 


1965 

None 

15 days 

Madhya Pradesh 

. 

1961 

5 years 

As per Orders 

Maharashtra . 

• 

1947 

None 

•• 

Meghalaya 

• 

1972 

None 

• * 

Orissa 

* 

1967 

5 years 

• » 

Pondicherry • 

« 

1969 

None 

7 days 

Punjab • 

• 

1949 

None 

t s 

Rajasthan 

• 

1950 

None 

• • 

Tamil Nadu . 


1960 

5 years, and when rent > Rs. 400 

7 days 

Tripura . 


1975 

None 

15 days 

Uttar Pradesh . 

• 

1972 

10 yoars/20 years 

7 days 

West Bengal . 

■ 

1956 

None 

•• 
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Table 3 : Order of Priority in Allotment of Residential Buildings in Karnataka Rent Act. 


Order of 

Priority Public Authority/Person 


1. Direction holder 

2. Government of Karnataka (for any Minister, Judge of the High Court or Tribunal, Member of the Legislature, 
the Presiding Officers of the Legislature, Deputy Presiding Officers, Government Whips of both the Houses, Mem¬ 
bers of any Committee or Board or Corporation or its employees). 

3. Central Government (for its employees) 

4. Any person who vacates the Government residential accommodation or who has been evicted from Government 
buildings. 

5. Any person who has been served with notice for termination of tenancy under the proviso to clause (b) of Section 
2I-A. 

6. Any person who has been ordered to bo evicted under Clause (h) of Sub-Section (1) of Section 21 

7. Any other public authority for providing accommodation to its employees 

8. Members of the State Legislature or Parliament 

9. Officers employed under the State Government 

10. Officers employed under the Central Government 

11. Officers employed under any public authority 

12. Honorary Medical Officer employed in Government Hospitals in the area in which building is situated 

13. Part-time Professors or Lecturers employed in the Government Colleges in the area 

14. Persons employed in any Bank 

15. A member of any Committee, Board or Corporation constituted by the Government of Karnataka and who is re¬ 
quired by virtue of his position as such member to reside in the area. 

16. Any person employed in Indian Institute of Science, Indian Council of Agricultural Research, and Council of Scien¬ 
tific and Industrial Research. 

Nate : Priority 9 to 16 are applicable only if the person concerned is not in possession of any alternative accommodation. 

Source : Government of Karnataka (1984). 
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Table 4 : Basis of Djtormination of fair rent in Rent Acts of different States. 


Percent rate of return, 

State/Union Territory if any, used in the Main basis of determining fair rent of recently controlled units 
computation of fair 


rent 

Andhra Pradesh 


Circumstances of the case including any premium paid 

Assam 

7i per cent 

Estimated cost of construction and the market price of land together with 
municipal taxes payable. 

Bihar 


Controller to determine as he thinks fit 

Bombay . 


Rent at which first let or standard rent to be fixed by Court 

Delhi 

7i per cent; 
per cent. 

Reasonable cost of construction and the market price of land on the date of 
commencement of construction. 

Ooa 

7i per cent 

Market value of building and land on date of completion 

Haryana . 


Rent agreed upon between landlord and tenant 

Himachal Pradesh . 


Prevailing rates of rents 

Jammu & Kashmir 


Controller to determine fair rent as per schedule A 

Karnataka 

6 per cent 

Cost of construction 

Kerala 


Property tax; prevailing rents 

Madhya Pradesh 

per cent 

Actual cost of construction and the market price of land on the date of com¬ 
mencement of construction. 

Meghalaya 

75- per cent 

Cost of the building and land 

Orissa 

•• 

Rent considered reasonable having regard lo situation, locality, house 
condition. 

Pondicherry 

6 per cent 

Total cost of building calculated according to'prescribed rates 

Punjab . 


Ih-ovailing rates of rents 

Rajasthan 

•• 

Rent at which first let; prevailing rents of similar premises 

Tamil Nadu 

9 per cent 

Total cost of building 

Tripura . 

.. 

Agreed rent between landlord and tenant 

Uttar Pradesh , 

10 per cent 

District Magistrate to fix on the basis of cost of construction, maintenance 
and repairs, prevailing rents of similar buildings. 

West Bengal . 

6i per cent 

Cost of construction and laud. 
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Table 5 : Distribution of Renters by floor space of their dwelling units—Bangalore City, 1974. 


Floor Space (sq. ft) Percentage 


Upto 100 


11-4 

101 — 200 . 


24-0 

201 — 300 . 


19-2 

301 — 500 . 


15-6 

501 — 800 . 


10-1 

801 — 1000 . 


7-2 

1001 — 1200 . 


5-8 

1201 — 1600 . 


3-9 

1601 -! 


2-8 


Percent households in Rented dwellings : 

Percent households in owned dwellings : 

Percent households in other dwellings : 

Total sample size : 

Source : Prakasa Rao and Towari (1979)’s data base. 


households Cumulative percentage 

11 -4 
35-4 
54-6 
70-2 
SO-3 
87 -5 
93 -3 
97-2 
100-0 

62-8 

32-9 

4-3 

1745 
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CONSTITUTIONAL AND LEGAL PERSPECTIVES ON URBANISATION 
POLICY & HUMAN RIGHT TO SHELTER : RECOMMENDATIONS 
TO THE URBANISATION COMMISSION 


A, INTRODUCTION ; PERSPECTIVES 

1.1. The Indian Law Institute is honoured 
to have been associated with the Urbanization 
Commission in its historic national ta.sks. We 
submit herewith as per the project statement 
submitted to the Urbanization Commission (see 
Appendix A), the specialist studies on various 
constitutional and legal aspects of ‘urbanization’ 
in India. 'Ihe Institute proposes to publish these 
studies in its quarterly Journal on monographi- 
cally next year, in order that the information and 
insights generated thus are more widely 
accessible. 

1.2. This submission reflects, and builds, on 
the research findings and recommendations aris¬ 
ing out of these studies. It also explores the 
problem of the strategies of effective legal inter¬ 
vention in the urbanization procc.sscs and plan¬ 
ning from the standpoint of constitutional and 
human rights and freedoms and of a “sustainable 
development” articulated by the World Commis¬ 
sion on Environment and Development (the 
Brutland Commission). 

B. THE CONSTITUTIONAL PHRSPECITVE 

2.1. The Urbanization Commission must be 
fully informed by the letter and spirit of the 
Indian Constitution and not merely because it is 
technically a part of the notion of state under 
Article 12 and 36. Its members are Indian 
citizens and accordingly bound by the Funda¬ 
mental Dutes of Citizens enunciated by Article 
.‘il-A of the Constitution. In what precise ways 
docs the Constitution orient the Commission to 
its salient tasks ? 

2.2. The overarching obligation imposed by 
Article 38, a Directive Principle of State policy, 

1 believe, ought to inform all the work of the 
Commission. Not merely does that Article in 
clause (1) express generally the constitutional 
obligation of the state to “strive to promote the 
welfare of the people by securing and promoting, 
as effectively as it may, a social order in which 
justice, social, economic and political shall 
inform all instiiutiotK of national life” but also 
it lays a more specific obligation by clau.se (2) : 

The State shall, in particular, strive to mini¬ 
mize the inequalities in income, and endcavotir 
to eliminate inequalities in status, facilities and 
oppyirtiinities, not only amongst individuals but 
also amongst groups of people residing in 
different areas or engaged in different voca¬ 
tions (emphasis added). 

2.3. Even this specific obligation is further 
crystallized. Article 47 casts upon the 
Indian State the “primary duty” to raise the 
“level of nutrition and standard of living of its 


people” and “the improvement of public health”; 
Articles 39(e) and (/) direct attention of the 
state, in terms of specific obligations, to the 
vulnerable sections of society, especially men 
and women workers, children and Article 41 
compels state solicitude to special at vulnerabi¬ 
lities imposed by “unemployment, old age, 
sickness and disablement and ... other cases of 
underserved want.” And Article 48-A casts a 
specific duty on the State to “protect and im¬ 
prove environment.” 

2.4. Clearly, then, the Commission is constitu¬ 
tionally required to consider and promote policies 
which urge state intervention in ways which will 
promote the fulfilment of these obligations under 
the Constitution. Article 38(2) specifically em¬ 
braces urbanization planning and policy by its 
mandate to “eliminate inequalities in status, 
facilities and opportunities” amongst “groups 
residing in different areas”; it is true that a part 
of the problem of the growing cities, potential 
megacities of India, has precisely arisen because 
of the inability of state policies to be more fully 
informed by the letter and spirit of this Article. 
The constitution-makers perceived forty years 
ago in this enduring expression of the duties of 
the Stale that regional inequalities in “status, 
facilities and opportunities” may well create all 
that we now sum up as the problem or the crisis 
of urbanization in India. 

2.5. They were also aware, with an acuteness 
that does not characterize much of law and 
administration since the adoption of the Constitu¬ 
tion, that specifie duties of furtherance of nutri¬ 
tion and quality of life for people who are 
specially vulnerable was peculiarly important in 
a situation of growing urbanization. 

2.6. At the same time, the Fundamental 
Rights embodied in Part III of the Constitution 
direct the choice of appropriate means to deal, 
among other things, with the urban challeng’. 
Some means are prohibited. Under Article 14 
the state may not achieve any of the ends of 
Part IV through wholly arbitrary and irrational 
exercise of public power, whether through execu¬ 
tive or legislative action. It may not take away 
or abridge any of the rights guaranteed by the 
freedom enshrined in Article 19. Of particular 
relevance are those enshrined in Article 19(1), 
(d) and (e) ; the rights to freedom to move 
and to reside and settle in any part of the terri¬ 
tory of India. These rights may only be reason¬ 
ably restricted by laws either in the interests of 
the general public or for “the protection of the 
interests of any Scheduled Tribe.” Courts have 
upheld such restrictions but, under the head of 
interests of the general public most legislative 
restraints have been imposed to serve police and 
security purposes. Any policy of restricting 
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internal migration law will have to run the 
gauntlet of the rights guaranteed in Articles 14 
and 19, more so when a challenge to such laws 
entail an acknowledgeable failure of the state’s 
constitutional duties under Article 38(2). 


2.7. With the abolition of the right to pro¬ 
perty as a fundamental right, and enunciation of 
Article 300-A by the Forty-Fourth Amendment, 
the restraints on the state’s eminent domain 
powers’ may not now loom very large. But 
we must recall that under the new Article 300-A 
every person has a constitutional right, though 
not a fundamental one any more, not to be 
“deprived of this property save by authority of 
law.” It is true that this Article does not even 
suggest that property should be acquired for 
public purpose, let alone require any kind of 
just compensation. But distinguished scholars 
have opined- that acquisition permissible only 
under the authority of law has to be acquisition 
under a law which fully satisfied the rigorous 
demands of Article 14. It would be then a 
mistake to look upon the elaborate jurisprudence 
on Article 31 as mere history. 

2.8. Nor should urban planning and policy 
overlook the changing dimensions of Article 21: 
the right to life and liberty. The post-emergency 
Supreme Court in Maneka Gandhi has laid the 
beginnings of a very expansive interpretation of 
the phrase ‘life and liberty’ as the decision of 
the Supreme Court, among others, in the Olga 
Tellis shows. 


The right to livelihood may not be rcadilv 
disturbed, even when the Court in Olga Tellis 
allowed, in effect, the Municipal Code signi¬ 
ficance to prevail over the Constitution of India, 
as interpreted by it. 

2.9. The importance of the restraints imposed 
on state power and policy through fundamental 
rights lies in this : individuals shall not merely 
be treated as objects of executive and legislative 
power and policy they are also constitutional 
entities with rights. All democratic and constitu¬ 
tional solutions requires respect for these rights, 
which may indeed be dynamically and expansive¬ 
ly interpreted by courts, especially the Supreme 
Court of India, from time to time. Policy plan¬ 
ning concerning urbanization must stand fully 
informed on the limits of state power imposed 
by basic rights of citizens. The rights are, of 
course, not absolute; nor do courts readily place 
obstacles in the fulfilment of the duties of the 
state laid down by directive principles of state 
policy. If such a charge had some plausibility 
in the first two decades after Indian independ¬ 
ence, this is not so now. 


2.10. As citizens memebers of the Commission 
ought, further to be clearly guided by the 
Fundamental Duties in Article 51-A. Insofar as 
the urbanization crisis may have some causal 
bearing on the “sovereignty, unity and integrity 
of India” the citizens constituting the Commis¬ 
sion have to articulate ways and means to “up¬ 
hold and protect” these values (Article 51-A 
(c)). The same must be said concerning Arti¬ 
cle 51-A (e): how can the Commission devise 
appropriate sets of policy which will assist com¬ 
munal harmony, fraternity, and gender justice, 
while at the same time ensuring us per clause (/) 
“the rich heritage of our composite culture?” 
Similarly the duty to safeguard “natural environ¬ 
ment,” (clause (g)) is also crucial to the tasks 
before the Commission. And the very onerous 
duty to provide congenial atmosphere to all citi¬ 
zens in which individuals and collectivities are 
inspired to “strive towards cxceUancc ... so 
that the nation constantly rises to higher levels 
of endeavour and achievement,” must be 
specially discharged by the Commission since 
the present (and not just metaphorically) car¬ 
cinogenic growth of cities creates a ghettoization 
of minds inimical even to the grasp of notions 
of excellence. 

2.11. In my view, the text of the terms of 
reference of the Commission have to be read in 
the context of the Constitution, especially the 
mandate of the Fundamental Duties, Directive 
Principles and the Fundamental Rights. The 
Commission needs to take a comprehensively 
constitutional approach in construing its terms of 
reference. 

C. THE LEGAL SYSTEM PERSPECTIVE 

3.1. No planned endeavour to meet the urban 
challenge can succeed in its major tasks if it 
ignores what we here call legal system perspec¬ 
tive. A legal system has normative, institu¬ 
tional/behavioural and cultural dimensions. An 
improverished understanding of the legal system 
i.s manifest in much social planning and policy 
reform measures in contemporary India. 

3.2. It must, first of all. be clearly understood 
that effective translation of policy into state 
action quite often entails its formulation into a 
law. The usual approach of policy-makers and 
planners is to evolve a general policy, get it 
adopted at the highest levels and then entrust it 
to the legislative drafting department for enuncia¬ 
tion of the law. This approach is bound to mis¬ 
carry because the legal resources are conceived 
very narrowly as having to do with mere transla¬ 
tion of law-policy into well-drafted laws. Legal 
resources must be harnessed at the very policy¬ 
making stage for at Ica.st two important reasons: 
iirsl, planners and policy-makers may learn the 
precise nature of limits and opportunities for 


j. See A. Dhanda, “Judicial Process and Urbanisation” infra at 99. 

2. See T. K. Tope, “Forty-Fourth Amendment and the Right to Property” 1979 (4) SCC 27 and P. K. Tripathi, “Righ 
of Property after Forty Fourth Amendment—better protected than ever before” AI R 1980 (,iour) 49. 
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stiite action and second, those who would ulti- 
inutely draft the law would understand better 
than under the current method the precise pro¬ 
blems to which the evolution of a policy seeks 
to respond. It is a costly mistake to think that 
law persons have very little to contribute to 
policy-formation and that policy-formation 
should remain autonomous of specialist darfts- 
persons and related legal resources. 

3.3. The present approach which separates 
policy formulation from law making tends, both 
in .short and long runs, to frustrate the achieve¬ 
ment of the objectives of the policy itself. For 
example, the Urbanization Commission has in 
its First Interim Report suggested the retention 
of the Urban Uand (Ceiling and Regulation) 
Act, 1976, with further rationalization and case 
of implementation.•* The very first recommenda¬ 
tion is that “all excess lands must be indentified 
and notified as surplus and made liable to 
acquisition.” The second recommendation is 
that all surplus vacant land “must be quickly 
released for city development” with special 
reference to economically weaker sections of 
society. 

3.4. The recommendations are indeed worth¬ 
while. But how is the draftsperson of the pro¬ 
posed amendment to formulate these into law ? 
The first recommendation suggests proactive 
administrative set-up whereas the Act, broadly, 
sets up a reactive administration, The second 
recommendation suggests the need for expedition 
in allocation of surplus land; how is the legisla¬ 
tive drafts person going to translate this—“as 
soon as may be,” “within a reasonable period of 
time,” or within the “prescribed period of time?” 
And what criteria would help the draftsperson 
identify “the occasionally weaker sections?” Arc 
the “weaker sections” to be described in the 
same sense as in agrarian reform measures or 
programmes for the allievation of rural im¬ 
poverishment ? Or arc different additional indi¬ 
cators necessary? 

3.5. Another very important, and well mean¬ 
ing recommendation is that the “entire proceeds 
of the vacant land ccss/tax and penalties for 
misuse be credited to a Shelter Fund.” The Com¬ 
mission estimates that the Indian State could 
recover close to Rs. 600 crores per annum from 
these sources for the Shelter Fund. Because the 
recommendation is so basic and just, policy 
formulators must ask : how arc we going to able 
to achieve this ? Through penalties which will 
be, as Recommendation 8 proposes, “recoverable 
as arrears of land revenue?” or, as is also sug¬ 
gested, through outright “confiscation?” How is 
the draftsperson to proceed? She might be ad¬ 
vised that outright confiscation may revive the 
ghost of Article 31 through Article 14 of the 
Constitution; she might then proceed to recover 
high penalties as arrears of land revenue, a 
cumbersome and inefficient procedure. Unless 


the Commission in the very act of policy 
formulation is able to provide an adequate 
realization procedure, the Shelter Fund will 
simply be a symbolic exercise. Similarly, how 
is the Shelter Fund to be provided for in the 
amended law? If it ends up as another ill-thought 
out bureau, there will be no scope for effective 
utilization of the fund monies for the urban 
poor. Obviously, the Fund Authority is also 
contemplated to be an allocative authority, be¬ 
cause the proceeds collected from each city are 
to be utilized for that city, specifically for “land 
acquisition and development of serviced sites for 
the urban poor.” Surely, it is crucial for the 
policy enunciators to provide a detailed blue 
print of the Shelter Fund Authority as well as 
operationalization of the “urban poor”. Should 
the fund not include in its management board 
lion governmental representation, from social 
action groups, voluntary agencies, institutes of 
town-planning and management, university specia¬ 
lists and representatives of the so-called “urban 
poor?” Should not a decision making schedule 
be provided for the quick allocation of monies to 
the city concerned? Should we not think of a 
broad representative mechanism for the provi¬ 
sion in each city for “the development of service 
sites foj- the urban poor?” And should we not 
lay down, though not an inflexible, order of 
priorities that this coneeption necessarily entails 
in terms of basic human needs and rights? Should 
we leave aU this concertization for a later date 
and by a bunch of backroom drafting people? 
Should there not be adequate legal designing 
done at the very level of policy formulation with 
the help of key legal resource personnel? 

3.6. The formulation of a policy, we wish to 
firmly suggest, is condemned to incompleteness 
and eventual frustration if the policy ignores the 
very programmatic nature of the law. Like 
policy which it translates into authoritative state 
action potential, the law must be viewed always 
as a programme of action. The idea that such a 
programme can be arbitrarily divided into tasks 
first of major policy enunciation and then into 
law-making reduces, in the last analysis, all 
policy formulations of gestures rather than pro¬ 
grammes of action. I urge the Urbanization 
Commission to avoid such a separation : the 
original Land Ceiling Act which it seeks to 
amend was itself a product of such a separation 
and its lesson is that the best way to programme 
inefficient and unjust implementation of a policy 
is to treat policy and law as separate realms. 

3.7. The management of sanctions, another 
vital aspect of policy and law, is virtually also a 
casualty of separation of policy from law-making 
tasks. The problem of management of sanctions 
must be looked at in terms of the control over, 
and change in, the targetted behaviour of the 
subjects of policy-law regulation. What array 
of disincentives will deter conduct violative of 
policy and law? Though here moves, if at all, 


■>; Interim Report National Commission on Urbanisation para 2.13 (1987). 
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on the classic cocktail of imprisonment or fine 
or both. But control of behaviour in which strong 
economic interests contend should be subject to 
experimentation in sanctioning devices; sanctions 
need not always be negative, rewards can also 
be used. If at the stage of policy-making the 
entire question of management of legal sanction 
is considered trivial, and left to the standard 
forms of law, the degree of effectiveness of the 
law is thereby genetically pre-determined. The 
so-called absence of political will at the stage of 
implcmentation/cnforcemcnt is nothing other 
than an extension of the absence of political will 
at the policy formulation stage. Recommenda¬ 
tion 3 m relation to the Land Ceiling Law 
amendment in the Interim First Report shows 
some sensitivity to the problems of incentives. 
This is welcome. But not as a substitute for a 
more fully fledged analysis of the management 
of sanctions which will make compliance with the 
law more in keeping with the economic self- 
interest of the owners of land and its violation 
more costly. 

3.8. The issue of the management of sanctions 
also relates to sanctioning the administrators 
under the various laws themselves. If the policy 
enacted into law has to have any credibility as 
a programme of action, it becomes necessary to 
ponder the structuring of bureaucratic action 
and procedure in some considerable detail. Not 
merely the clarity of organizational detail— 
herarchy of powers and jurisdiction autonomous 
functioning in most statutory matters and clarity 
of substantive provisions of the law itself has to 
be provided but also temporal planning is neces¬ 
sary. At the present juncture, neither policy 
nor law makers arc concerned with time as a 
social resource for social change through the 
policy and law. Neither provide any considera¬ 
tion to it. 

3.9. To revert to the examples taken so far: 
what does the advice in Recommendation 2 in 
relation to surplus land under the proposed 
amendment really mean? How are the rhythms 
of bureaucratic implementation behaviour to be 
structured? The question is not answered mere¬ 
ly by prescribing reasonable time-schedules for 
various steps in the exercise of statutory power. 
The schedules themselves have to motivate the 
bureaucracy to act : policy and law ought to 
provide an array of incentives and disincentives, 
positive and negative sanctions, in this realm 
here. One way of doing this beyond the hierar¬ 
chical departmental constraints, is to make 
senior, supervisory officers liable both in terms 
of civil and criminal action; another way is to 
provide a system of incentives for efficient dis¬ 
charge of duties, beyond the normal rewards in 
time scale. Yet another way is to endow 
citizens with certain rights to performance of 
statutory duties. 

3.10. The problem of management of sanc¬ 
tions is also crucial in regard to the zone oj 


silence in all policy formation and law making 
endeavours. The zone of silence relates to 
administrative deviance, especially in the area of 
corruptibility. Some of the best thought out 
policies and laws fail their purpose because the 
problem of deviance is not frontally tackled in 
their enunciation. It is generally thought that 
eitlicr this problem is best tackled through laws 
and policies of a general kind dealing with 
administrative corruption or that this is a pro¬ 
blem we have to live with or a ‘developmental’ 
cost that we have to bear. There might be some 
wisdom in both these positions. But every area 
of policy/law which targets certain behaviours 
for regulation also increases simultaneously the 
potential scale for corruption. Sensible, policy 
formulation and law-making in specialized arena 
like urban planning should, I believe, place this 
problcnt right on its agenda and devise ways and 
means, both at policy enunciations and legal 
structurings, and before arriving at the decision 
that these are costs to be necessarily borne, 
address the issue of management of sanctions to 
such administrative deviance. 

3.11. In addition, provision should be made 
in the laws themselves for their periodic reviews 
and revisions. The method of evaluation of the 
impact of legislation must be specified in the 
laws. The present method of setting ad hoc 
committees and commissions follows no other 
rationale than expediency. They, too, have to 
rely on commissioned research, assembled in 
haste, to renovate policies and suggest amend¬ 
ments to the laws. If laws are to more effec¬ 
tively achieve intended purposes, their annual 
monitoring in terms of administrative and judi¬ 
cial implementation through designated govern¬ 
mental and non-governmcntal agencies should be 
prescribed by statutes themselves. Even if com¬ 
mittees and commissions are then appointed, 
they would start their programme of work with 
a scientifically accurate and viable material which 
would furnish starting points for alternative 
changes in policy and the law. 

3.12. In other words, we plead for a through- 
going initiative on the part of the Urbanization 
Commission in innovating ways of translating 
policies into laws. Only when this is done that 
the law will emerge as a programme of action 
for social change with credible potential. 

D. THE RIGHT TO SHELTER : PROPOSALS 
FOR CONSTITUTIONAL AMENDMENTS. 

4.1. On basic constitutional perspectives, the 
obligation of the state to provide, through exer¬ 
cise of its power and function, ‘shelter’ to every 
Indian is compcllingly urgent. The acknowledge¬ 
ment in the two statements of National Housing 
Policy (January 1987 and March 1987) that 
‘housing’ is a basic need, to which the Directive 
Principles summon state action, is indeed wel¬ 
come. Equally welcome is the stress on ‘housing’ 
for the disadvantaged people, especially as this 


5 1 See para 3.3 supra . 
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expression has been further concretized in para 4 
of both formulations of policy as including : 
scheduled castes and tribes, economically weaker 
sections and low income groups, people in di¬ 
saster-prone areas and “slum” and “squatter” 
settlements. However, this inclusive categoriza¬ 
tion makes iro special reference to the distinc¬ 
tive housing needs of women, a look which ought 
to be remedied as the housing problem has a 
“gender” dimension to it. 

4.2. What is disconcerting in the two policy 
statements is the striking change in the emphasis 
on objectives. Whereas para 2 of January 1987 
statement commits itself to providing “every 
family to own an affordable shelter by the year 
2000 A.D.”, this vital objective is altogether 
eliminated in the March 1987 statement. If the 
time limit of thirteen years was considered un¬ 
realistic, the objective could have been modified 
to attainment of “shelter” for the most “dis¬ 
advantaged” by the year 2001 A.D., with a 
phased programme of endowing cverymte with 
“shelter”. 

4.3. Instead, the March 1987 statement has 
in its fust statement of objective, encouragement 
of “investment in housing” with a view to 
“achieve a sustained growth of the overall 
housing stock”. This reformulation indicates no 
schedule, let alone a time-bound programme, of 
any priority for state action. Nor is to be assum¬ 
ed that the growth of the rates of investment in 
the housing, to the extent co-related to the 
“growth of the overall national housing stock” 
will necessarily achieve the result of benefiting 
the most disadvantaged of all disadvaittaged. 

4.4. The Urbanization Uomniission, in the pre¬ 
sent submission, has a clear constitutional duty 
to indicate to the nation the importance of a 
schedule to attain the rights to shelter of all dis¬ 
advantaged peoples in India. It is only when 
this constitutional objective is firmly enunciated 
that programmes of augmenting rate of invest¬ 
ment and the national housing stock will achieve 
results in the direction of sheltering the dis¬ 
advantaged. Any vaccination on this aspect will, 
it is submitted, result in a conscious or other¬ 
wise betrayal of its constitutional obligations by 
the Urbanisation Commission. 

4.5. Indeed, the Commission should consider 
the proposal’to amend the constitution in ways 
which will crystallize the state's obligation in this 
regard. It shoukl then be the task of policy 
instruments to seek to achieve the goals of policy 
formulation. 

4.6. It is in considering a proposal for amend¬ 
ment to the Constitution that crucial policy 
choices become more crystallized in ways which 
mere statements on Housing Policy rarely do. 
Accordingly, even if the Commission is unwilling 
to propose an amendment to the Constitution, 
the exercise of doing so will endow it with 
superior capabilities for the second order task of 
nation^ policy formulation. 


4.7. How shall we operationalize the “right to 
shelter” in the Constitution in ways which will 
enable us to move to a result which will benefit 
the most disadvantaged? It is beyond realistic 
expectation that the Indian state will, or can, 
commit itself to the enunciation of a fundamen- 
lal right entitling everyone to shelter, which 
courts can under Articles 32 and 226 routinely 
enforce by way of duties. If this is so, a multi¬ 
dimensional approach is needed. 

4.8. We propose a scries of discrete amend¬ 
ments both to Part III and Part IV of the Consti¬ 
tution, with a view to endow the disadvantaged. 

4.9. first, 'fit attend to a category of Indian 
people who are made shelterless by state 
developmental action. A large number of public 
projects, especially irrigation projects, but not 
only these, deprive the shelter set of the shelter 
they initially pos.scssed. The displacement of 
people by public developmental projects is mas¬ 
sive as well as notorious. Neither the existing 
laws—especially the Land Acquisition Act— 
nor the two Housing Policy Statements fully 
advert to this aspect. Cash compensation does 
not, in itself, ensure that the basic need for 
housing among the displaced will meet the new 
need for housing created by displacement; the 
‘public purpose’ justifying the exercise of the 
eminent domain powers of the state does not 
extend to such rehabilitation, beyond monetary 
compensation, to the provision of an alternate 
adequate shelter. 

4.10. In all such displacemcnl, wc witness a 
phenomenon of de-sheltcring those already 
sheltered. Lveu if “legal”, in the sense that 
c.xi.sting laws permit such ‘development’, the state 
of affairs is clearly unconstitutional, and liable, 
sooner or later, to be so declared by the Supreme 
Court of India. 

4.11. Accordingly, wc propose, as a first 
amendment to the Constitution, an addition to 
Article 21 as follows ; 

“Article 21-A : No person belonging to 
any weaker section of society as defined 
by law made by Parliament shall be 
deprived of housing or shelter enjoyed by 
him as a result or exercise of legislative 
or executive power of the state in the 
absence of the provision of a suitable 
adequate shelter by the State.” 

4.12. Such an entitlement will not defeat any 
developmental project. Rather, it will ensure, 
as well such projects ought to, that the costs of 
‘development’ are not borne by the ‘disadvantag¬ 
ed’ people of India. Moreover, such an entitle¬ 
ment will enable an appropriate cost-benefit 
analyses of developmental projects, disabfing 
pursuit of policies which, as a long-term cost, 
result in what we now know as the “problem” 
or “crisis” of “urbanisation”. 
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4.13, Second, there is no reason why Indian 
citizens should not be given immunity from state 
inaction in the wake of ‘natural’ disasters. Both 
the 1987 statements of housing policy, rightly 
stress the need for housing for ‘disaster-prone’ 
people. Their plight calls for a logic of entitle¬ 
ment, not the logic of executive or state largest. 
Accordingly, we propose an additional Arti¬ 
cle 21-B as follows ; 

“Article 21-B ; No person belonging to a 
weaker section of society as defined by 
law made by Parliament, shall be, in the 
wake of a natural disaster or man-made 
catastrophe, be denied a right to adequate 
shelter by the state.” 

4.14. Third, among the shelterless there occur 
specific distress situations owing to inclement 
climatic conditions, of which “cold wave” 
deaths are inhumanely notorious. The provision 
of ruin he.sharas, no matter what the quality of 
their comfort, arc entirely at the subjective, and 
unbridled, discretion of the executive power of 
the state. There is no constitutional or demo¬ 
cratic reason why this should be so. To prevent 
the macabre visitation of death and disability on 
the Indian impoverished, a command of the 
Constitution is absolutely imperative and this 
should take the formulation, as follows, of 
Article 21C : 

“Article 21 C : Every shelterless or 
homeless person has a fundamental right 
to shelter under inclement climatic condi¬ 
tions to claim provisional shelter under 
such conditions, whether or not specifi¬ 
cally defined by law to be made by 
Parliament in the behalf.” 

4.15. Fourth, the State runs a whole variety 
of custodial institutions, including juvenile 
homes, Nari Niketans, centres for preventive 
detention and jails. As the proceedings in 
Dr. Vpendra Baxi v. State of U.P. & Ors.° for 
example, reveal the institutional shelter provided 
to inmates lacks almost all constitutional regard 
for statutorily prescribed quality of life standards. 
'Ihc Mulla Committee on Jail Reforms has 
already made concrete recommendations related 
to right to adeqate shelter while in preventive or 
judicial custody. The conditions in Indian jails 
fall short of humane shelter in a variety of tragic 
ways, by now well documented in literature.^ 

4.16. When the State takes over the socially 
necessary responsibilities for custodial/preven¬ 
tive detention, it is imperative on it to provide 
immunity from deleterious or injurious shelter 
to people in custody. This obligation to provide 
shelter, consistent with institutional standards, is 
only inchoately defined by varying statutory 


regimes. The Supreme Court has begun to 
enunciate a regime of the minimal constitutional 
standards. The Government appointed com¬ 
missions and committees have also reinforc¬ 
ed these. There is no reason, in principle 
or policy, why these standards should not 
be made a part of fundamental entitlements. 
Accordingly, it is recommended to the 
Commission that it proposes the further addition 
to Article 21 as follows : 

“Article 21-D: No person shall be 
deprived when in custody, whether pre¬ 
ventive or punitive, of the right to 
adequate shelter, or be exposed _ to 
unhygienic, insanitary or debilitating 
conditions of living while in custody.” 

4.17. None of these proposed constitutional 
amendments should lack multiparty consensus. 
None of these amendments will in any sense of 
that term unreasonably aggravate the problems 
of resources. Each one of the proposed amend¬ 
ments merely unfolds the norms of civilized 
governance implicit in the Indian Constitution. 
Constitutional amendments of this kind rather 
than statutory enunciation of these entitlements 
have the further advantage of overcoming the 
division of federal detail. What is more to 
the point, they compel minimal shelter com¬ 
mitments without which declarations of “housing 
policies” will remain pious gestures. For 
till these, and related reasons, I commend to the 
Commission these proposals. 

4.18. Of course, in themselves these proposals 
but touch only the fringe of housing problem. 
Additional constitutional niches arc necessary to 
empower the State to march further ahead in 
this direction. In this respect, it becomes 
necessary to consider further other related pro¬ 
posals for the amendment of the Constitution. 

4.19. It is crucial that approaches to “housing 
policy” should be enunciated in Part IV of the 
Constitution. The Directive Principles, as noted 
earlier**, do, of course, indicate broad orienta¬ 
tions of State and social policy. But forty 
years of constitutional experience in the area 
of sheltering people now indicates the greater 
helplessness of more concrete, and specifically 
focussed. Directive Principles relating to ‘shelter’ 
and ‘housing’, 

4.20. Accordingly, we propose for the most 
earnest consideration of the Urbanization 
Commission an Additional Directive Principle 
provision by way of Article 41-A, as follows ; 

“(i) The State shall make every necessary 
endeavour to ensure that every person 


C. AIR 1987 sc 191. 

7. U. Baxi, TAe Crisis of the Indian Legal System (1982). 

8. See Sec. II supra. 



33 


shall be guaranteed the right to a place 
to live in security and dignity and in 
particular endeavour, within reasonable 
time, to ensure that this right is assur¬ 
ed, beyond defeasibility, and as a matter 
of priority, to the follcfmng sections of 
the people :— 

(a) the scheduled castes and scheduled 
tribes; 

(b) married women in terms of a regime 
of community property; 

(cl single, separated or divorced 

women; 

(dl orphan, neglected or abandoned 
children; 

(cl neglected elderly people without 

shelter adequate to the needs of 

advanced age; 

(f) those exposed to, or suffering from, 
incurable physical or mental dis¬ 
ability or disease; 

(gl people designated, from time to 

time, as living below the ‘poverty 
line’ as determined by the Planning 
Commission and tlie Union of India. 

(ii) In furtherance of the duty' enjoined 
by this Article, Parliament shall 
consider every year the steps taken by 
the state towards the fulfilment of these 
obligations and shall by a resolution 
of both the Houses suggest 
programmes of action for the ensuing 
year, including policy measures to give 
effect to this Article by the Planning 
Commission of India and the Finance 
Commission to be appointed by the 
President under Article 280 of the 
Constitution. 

(iii) It shall be the duty of the State to dis¬ 
seminate information concerning the 
progress of implementation of this Article 
in all the languages recognized by the 
Eighth Schedule to the Constitution. 

(iv) All other agencies of the State under 
Article 36 shall endeavour to ensure in 
their operations the entitlements 
enunciated in this Article.” 

4.21. The foregoing proposal, self-explanatory 
as it is, has the advantage of directing in 
specific ways the formulation of planned 
policies on housing/shelter. _ It identifies 
concerned beneficiary constituencies in terms of 
national priorities it provides for specific 
mechanisms of converting proposed constitu¬ 
tional duties into programmes of State action. 
It structures, though in elementary ways, 
parliamentary invigilation and the right of the 
people to know. 

10. Supra n. 4 

11. f/K at 26-11. 


D, THE 1987 HOUSING POLICIES, LEGIS¬ 
LATIVE RENEWAL AGENDA AND 

TASKS BEFORE THE COMMISSION. 

5.1. Both the January and March 1987 
Housing Policy declarations propose a subs¬ 
tantially similar nine-point programme of 
legislative renewal. The programme of law- 
policy changes envisaged by those declarations 
of Policy is staggeringly vast. To the credit 
of the Commission, it Interim Report'” already 
contains innovative approaches to some of those 
points. In this section, wc highlight the 
magnitude of task of legislative policy renewal 
in the same order of priority devised by the 
Policy Statements. 

5.2. Rent Legislation: The Policy recom¬ 
mends such review and amendment of rent 
control laws as would enhance both a “reason¬ 
able return on investment for the house-owners” 
and protection of tenants from “arbitrary 
increases in rent” and “against eviction”. 

5.3. The Commission, in its interim report^^ 
has rendered the following findings illu.strative 
of “certain inherent defects which have had 
a most deleterious effect on rental housing”. 
These arc : 

(a) “Totally controlled rents and absolute 
security of tenure have reduced the core 
of cities” and have also contributed to 
“insecurity of the quality of buildings” 
in which tenants reside. 

(b) There is a “very substantial reduction 
in residential construction for rent” new 
accommodation is built for sale; espe¬ 
cially since maintenance expenditure 
cannot be borne on the prevailing rental 
value. 

(c) Rent law has been responsible, overall 
to restrict the “supply of rental housing”. 

(d) Rent law, particularly in achieving :i 
fixity of rent, has distorted “rental 
market” and generated a “parallel 
economy” in the sense of non-refundable 

deposits (premuO or receipt of rent 
without due acknowledgement. 

(e) Since rateable value of property taxes 
i.s tied to standard rent, “the municipal 
revenues are denied their just share, by 
way of property tax, of ihe true value of 
property”. 

(f) Rent laws have contributed to a State 

of affairs causing “substantial distor¬ 
tion in land use “especially because 
tenancy protection virtually prevents 
reconstruction of dilapidated structures 
located on prime land”, the impossibility 
of relocating tenants inhabits a “strategy 
of urban renewal”. 
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5.4. All these factors add to a substantial 
critique of the frameworks of operative rent 
laws. And each of these factors is striking 
at a cominensense level. But at a scientific 
level there would be room for contention and 
dialogue because what the Commission achieves 
is an impact analysis of rent laws. Impact 
analysis of law on economic behaviour is a 
notoriously difficult enterprise.^- Not that it 
is impossible (o achieve a credible impact 
analysis. But the task of isolating the law as 
a casual factor entails control of plausible rival 
hypotheses. 

5.5. For example, propositions (e) stipulates a 
corelation between cost of maintenance and 
over-protection of tenancy. But the need for 
extensive maintenance may also arise because 
of lack of stringent quality control over 
building materials, sharp practices by archi¬ 
tects, engineers and contractors, the lapse of 
time since the building was constructed, the 
number of tenants using the entire premises and 
the number of persons living in a residential 
accommodation. All these, and related factors, 
may have a bearing on the pcxrr maintenance of 
the building; and different policy approaches 
may be needed for each of these variables. It 
is doubtful that protection of security of tenants 
exclusively and in itself, and by itself, is 
the sole major cause of lack and aggravation, 
of the problem of maintenance. 

5.6. Similarly, the distortions generated by 
parallel economy in “rental market” may be 
due to some aspects of operation of rent laws 
(point (d) above). But srucly rent laws are not 
the only or even the most salient causative 
factor. Quite the contrary. Indeed, it is 
tenable to argue that most people in India 
become landlords only because there is a 
thriving “parallel economy” which oflers them 
opportunities to exploit the land market. Most 
people who construct houses for rent do so 
with income which is undisclosed or underdis- 
dosed, as the rush to declare income-tax dur¬ 
ing the end phase of voluntary tax disclosure 
schemes would immediately suggest. Perhaps, 
there does not exist a census of patterns of 
ownership of land and buildings in major cities 
of India, inclusive of family beuami ownership: 
nor of state-financed rc.sidential units which arc 
then converted into profitable rental housing. 
Such an examination would suggest that major 
factors other than rent laws assist and reinforce 
“parallel economy” distortions in rental market. 

5.7. Furthermore, propositions (e) and (f) 
suggest weak and indeterminate correlations with 
rent laws. The rateable value of property tax 
can be delinked from standard rent by explicit 
empowerment in that behalf in municipal tax 
legislation, in ways which fully meet with the 
Supreme Court’s standards concerning (a) fair- 

12. TJ. R.-ixi, Towards a Sociology of Indian Law 45-65 (1986). 
Ft. Seventh Five Year Plan 1985-90 Vol, fl at 293 (1987). 


ness of use of discretionary power and (b) 
prirna facie “reasonableness” of a tax measure, 
an area in which courts are generally wary of 
judicial review. Similarly, proposition (/) is 
extravagant, surely, when it attributes the 
inhibition of programmes of urban renewal 
arising out of impossibility of relocation of 
tenants in the process of “reconstruction of 
dilapidated structures on prime land.” Surely, 
this “impossibility” has not effected a great 
deal the relocation of slumdwcllers or pavement 
dwellers or squatters into distant settlement 
colonies. And surely more basic policy 
measures are needed than amendment of rent 
laws to achieve this purpose as the Commission 
itself, implicitly, realizes in its operative 
recommendation that prior to a cut-off date 
(January 1, 1987) fully pn^cct in all respects 
the existing tenancies. 


5.8. Similarly, the entire premise of advocacy 

of substantial deregulation of rental market is 
that it adversely affects the rate of investment in 
housing from the private sector. The correla¬ 
tion between rent control legislation and 
economic behaviour of private sector is any 
case notoiiously difficult to establish. Even 
otherwise, available national projections do 
not suggest such a correlation. As the 
Seventh Plan itself recognizes the estimates 
made by the Central Statistical Organization 
(CSO) showed that “private sector investment 
in housing between 1974-75 and 1979-80 
increased by about 62 per cent or at about 
12 per cent per annum”.’'* It further acknow¬ 
ledges that this growth rate will yield in the 
Seventh Plan period “an investment of 
around R,s. 29,000 crores”. This does not 
mean that the rate of investment is ade¬ 
quate for the projected housing need of 16.2 
million dwelling units during the Seventh 
Plan period. But this does mean that exist¬ 
ing rent control laws do not have the 

magnitude of adverse impacts assigned to 
them by the Commission. 

5.9. The intention of these observations is 

to illustrates the need for a more rigorous 

examination of the impact of rent laws on 
the housing situation. This is important 
because any law/policy change should not 
be based on mistaken assumptions. If it is, 
instead of solving ‘problems' it would only turn 
out to aggravate them. 

5.10. The recommendations in the interim 

Report urge, on the basis of the above 

mentioned “six” findings concerning the 
“deleterious” iTupact of rent laws, a virtual 
dcreinilaiion of non-residential and non-resi- 
deniial premises of 80 sq. meter plinth area 
and above w, c. f. Isf January 1987 leaving 
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the new lesser accommodation for residential 
areas to fixation of base rent as the “first agreed 
rent”. 

5.11. This approach is based on an assump¬ 
tion that deregdation will, in itself, redress all 
the problems casually attributable to the opera¬ 
tion of rent taxes. But it is not at all self- 
evident that such a thorough-going deregulation 
will not lead to unfair and unconscionable rental 
contracts or more important to channelling of 
private housing investment to more favourable 
rental exploitation in non-residential buildings. 
Nor is it self-evident that low ineome housing 
initiatives will be plentiful just because the 
rigors of rent control laws are altogether relax¬ 
ed or eliminated. We need a far more 
rigorous projection of costs and benefits in 
terms of postulated goals of_ augumenting and 
improving the national housing stocky through 
such deregulation in order to appreciate such 
a major policy shift fully. 

5.12. The Commission envisages that the 
state shall continue to provide adjudicatory 
services to landlords and tenants, even after 
the relation between them is to be wholly 
governed by mutual agreement. This is 
why quasi-judicial tribunals are recommend¬ 
ed, with a hierarchy permitting one review, 
in addition to writ and supervisory jurisdic¬ 
tion of the High Court and the Supreme 
Court. These services will, of course, remain 
necessary for existing tenancies upto the cut¬ 
off point (January 1st, 1987). This is as it 
should be. 

5.13. But for the existing tenancy litigation in 
so far as it aSects low income groups some 
attention needs to be given to adequate legal 
services. The l^gal Services Authorities Act, 
1987, does not cater to this specific constituency 
of tenants. Similar need exi.sts for low-incomc 
tenants even under the proposed deregulation.^ It 
is all the more important that adequate provision 
of legal services be made to equip the more 
disadvantaged classes of tenants, especially 
when massive deregulation is contemplated. 

5.14. The costs of such provision should 
of course, be met partly out of the returns 
for the mediatory services provided by state 
adjudication. In other words, tenancy 
disputes, tenancies involving non-residential 
accommodation and residential one exceed¬ 
ing plinth area of 8059 meter should be 
provided on the basis of capacity of parties 
to pay for such services. This may be through 
specific fees, part of which may be chan¬ 
nelled to costs of providing legal serviws 
to disadvantaged tenants, and part of_ which 
will, more or less, self-finance creation of 
new tribunals. The raising of revenue to 
meet the expenditure of tribunalization and 


legal services programmes follows from the 
‘logic’ of deregulation. If it is no longer 
in public of social interest to regulate the 
rental market, there is no longer any specific 
justificatiou for the state to provide specializ¬ 
ed adjudicatory stmetures and services free of 
cost or rightly subsidized, to the relatively 
affluent at the cost of the absolutely 
disadvantaged. 

(ii) Amendments to the Urban Land Ceiling 
Act (ULCA) 

5.15. This major second item on the agenda 
of the Housing Policy relates to ways to amend 
the ULCA with a view to “promote housing 
activity” and mobilize more land and “other re¬ 
sources” for the housing of “economically 
weaker sections and the low and middle income 
groups.” 

5.16. As compared with the policy formula¬ 
tion on rent laws, the Commission’s analysis of 
ULCA is sensitive. For example, it says:— 

Whilst no direct co-relationship can 
be established between the enactment 
of the Act and the rise in land prices, 
the Commissions would like to cate¬ 
gorically state that the Act has 
certainly not achieved the objective of 
preventing speculation and profiteering 
(emphasis in original).'^ 

5.17. In addition to a critique of ways in 

which legal powers of exemption under sections 
20 and 21 have negatived the objective of the 
Act, the Commission indicates the basic flaw in 
its design. Unlike thu agrarian land ceiling 
laws, the ULCA concretizes its prime objective 
as transfer of surplus urban land for “the multipli¬ 
city of ends which, in the opinion of the State, 
sub.sei-ve the common good.” The Act does not 
contemplate the retransfer of land thus acquired 
“almost automatically.to the urban land¬ 

less”. It is to introduce this objective in the 
ULCA that the Commission proposes a ten- 
point comprehensive amendment. 


5.18. In paras 3.4 to 3.10 we have already 
empha.sized the importance of a more inte¬ 
grated approach to design and drafting of 
these amendments. We reiterate these at this 
stage as we believe that in attention to 
adequate designing of amendments will once 
again lead to a critique and proposals of 
amendments to the Amended ULCA all over 
again. 

5.19. But we must attend here to the 
overall logic of the amendment. And ft is 
here that the ambisuity of the Commission’s 
approach needs full attention. Thus, while 
the Commission, rightly, laments the failure 


14. Supra n. 4 at 24. 
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of the ULCA to “almost automatically” 
transfer the land to the “urban landless”^ 
its proposed amendments do not see directly 
to achieve this objective either. Rather, the 

ten change proposals are prefaced with the 

observation that what is “important.is 

the proper utilization of land, rather than 
its ownership and title”. It is “optional 
land utilization” rather than radical redistri¬ 
bution which animates the Commission’s change 
proposals. 

5.20. On this approach, owners of surplus 
land may continue to remain owners but 
given option either to build housing for 
the disadvantaged section.s (within prescribed 
limit of 80 square metres of plinth area) 
or to transfer land to Cooperative Housing 
Societies. If within five years, land is not 
so utilized the Act will oi>erate in all its 
vigour with the State acquiring the surplus 
land under Sections 10, 11 and 14 of the 
ULCA. In the period of five years, surplus 
would be liable to a cess which will finance 
the shelter fund. Heavy penalty—amount¬ 
ing to a hundred times the prescribed vacant 
land cess/tax — will be imposed on holders 
of land if they construct land in violation of 
“prescribed use or plinth area”. The penalties 
will also be credited to the shelter fund.’'’* 

5.21. Primci fade this appears an attractively 
pragmatic policy package. It aims to 
promote urban housing for the disadvantag¬ 
ed by indirect sirt of incentives, especially 
for surplus-owners who comply with pre.scrib- 
cd use of land. It is expected that this incen¬ 
tive will generate an “ontimunr” land utilization. 

5.22. It is not clear why the Commission 
did not favour amendments to UI.CA which 
would have transferred the ownciship of sur¬ 
plus land to the State with the mandate of pro¬ 
viding housing/sheltcr for the disadvantaged. 
This could have been ensured bv a set of pro¬ 
posed amendments which would have plugged 
all the “loopholes” in the administration of 
the ULCA. For examples, the power to grant 
exemptions—which on its libcixil cxerci.sc has 
resulted in section 20 and 21 exemptions of 
43863.50 hectares of surplus land as against 
14588,64 hectares actually acquired by the 
State—could be subjected to very stringent, and 
articulate, guidelines by a suitable amendment 
which would make exemption possible in the 
“rarest of rare cases”. 

5.23. Similarly, (he creation of Shelter Fund 
and levying of cess/tax on lands declared sur¬ 
plus could have been inscribed on the pre¬ 
sent structure of ULCA. Even when the 
owners of land may resort to cxten.sivc litiga¬ 
tion, as indeed they would under (he pre.sent 
proposals, the ccss/tnx would be leviable from 


15. /(/. at 22. 

16. Id. at 25. 


the decisional amount of declaring land as 
surplus. 

5.24. There should also have been no difli- 
culty, in policy or principle, to inscribe, as a 
paramount objective of ULCA, the dedication 
of all surplus land thus acquired to 
meet the housing/shclter needs of the urban 
impoverished. 

5.25. In designing an alternative law/policy 
package, the Commission is obviously influ¬ 
enced by the possible ways in which the 
ULCA has been implemented so far. From 
an examination of these, the Commission has 
readily concluded that housing needs can best 
be seiwed by giving the first option to owners 
of surplus lands to act in socially responsible 
ways. 

5.26. But the Commission itself is not wholly 
sure that (he five-year interregnum for 
private initiative by surplus-holders to enable 
them to meet public purposes and needs will, 
indeed, be wholly productive. For, it is en¬ 
visaged that if surplus-owners arc “unable to 
construct such dwellings” they may be “per¬ 
mitted to transfer land” to Cooperative Hous¬ 
ing Sociclie.s for tliat purpo.se. It is only when 
either of tiiose fails that the State steps in to 
acquire the surplus and redistribute it. 

5.27. This raises a number of questions 
which need detailed attention. There are many 
ways in which a determined surplus- 
holder can prolong this interim period. For 
example : 

— She may declare well towards the mid¬ 
dle or end of the five-year period that 
she is unable to construct the dwelling, 

— She may not take initiative in locating 
a cooperative housing society to whom 
the surplus land is to be transferred, 

— She may contest the granting of such 
permission in various ways, 

— She may decide well towards the end 
of five years period to begin construc¬ 
tion, pleading a whole variety of factors 
preventing earlier compliance. 

Additionally, she can contest determinations 
made by authorities of violations of prescrib¬ 
ed use and plinth areas. She may even con¬ 
test towards the middle or end of the five year 
period tiic validity of the very declaration of 
surplus land. Reliance on the wayward 
periods prescribed by the Indian Limitation 
Act, 1963, further subjected to condonation on 
the ground of “sufficient cause” may indeed 
make, on these issues, the intervening period 
of five years more prolix, if not a slice of 
eternity, than the seductive attractiveness of a 
five year period the presently proposed change 
offers on paper. 
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5.28. Assuming, however, that surplus land¬ 
owners display a commendable sense of social 
responsibility and allow the State to take it 
over after the five year interregnum. What 
assurance then exists that the State will have 
acquired superior redistributive capabilities at 
the end of the period > Such capabilities have 
to be structured in the very text of the ULCA. 
The ten point agenda of amcndinetu does not 
move significantly in this direction. Indeed, 
despite acknowledgement that the power of 
exemption has made a mockery of ULOV, there 
is no proposal which drastically restricts the 
exercise of this discretionary power. No time 
limits are prescribed for disposal of such appli¬ 
cation. No administrative duties, default in 
the performance of which may entail the liabi¬ 
lity of the officials, are contemplated. Nor is 
the prospect of administrative deviance through 
corruption addressed at all. 

5.29. These details cannot be over looked 
in high-minded exercises of policy-planning. 

5.30. Even otherwise, as a matter of first 
principle, why should vesting of urban surplus 
land, for dedication to the urban impoverished, 
not be a vital aspect of national hous¬ 
ing policy ? The mere fact that ULCA was 
not initially designed that way or that its ad¬ 
ministration was not effective do not suggest 
necessarily the notion that the best why to pro¬ 
ceed is in the direction of interim (and as it 
may turn out ultimate) reprivatization of sur¬ 
plus land. For all these reasons, we recom¬ 
mend a reconsideration of the policy recom¬ 
mendations on ULCA contained in the Interim 
Report. 

(iii) Legal Measures Facilitating Housing 
Finance: 

5.31. The Housing Policy declaration in its 
legislative renewal agenda provides scope for 
a comprehensive examination of legal measures 
with a view to facilitating the growth of finan¬ 
cial investment for housing. 

5.32. Of the four recommendations in this 
direction—provision for reform of law of 
mortgages, provision for corporate develop¬ 
ment in housing, liberalisation of urban 
planning and development control legislation 
and legislation declaring housing to be an “in¬ 
dustry”—the last is tlie most crucial one. 

5.33. Paragraph 6.4 of the Housing Policy, 
recommends that, on priority basis, ‘housing’ 
be declared as an ‘industry’. This will enable 
flow of “institutional finance and other facili¬ 
ties” to the public and private sectors to play 
“a more effective role in housing development”. 
The nature and dimension of “institutional 
finance and other facilities” become elaborately 
clear from para 7 on housing finance, which 


envisages a model authority called National 
Housing Bank. 

5.34. Ihis proposal follows the enunciation 
in the Seventli Plan whicli identified the dimen¬ 
sion of housing needs around construction of 
16.2 million dwelling units. Ttie Seventh Plan 
strategy addresses primarily the “promotional” 
role of the government in the area of urban 
hoiusing and the “subsidizing” role in regard 
to “rural housing” e,specially under the Mini¬ 
mum Needs Programmes. For the Former, 
the promotional effort has three dimensions ; 

(a) improvement of slums; 

(b) “direct provision of housing for the wea¬ 
ker sections of society”; and 

(c) the “encouragement and support of 
housing finance institutions that pro¬ 
mote channelling of private resource 
into housing in a constructive way”.^^ 

5.35. In contrast, the Section on “Legisla¬ 
tion” in paragraph 6 focusses only on objec¬ 
tive (c) above. Paragraph 11 on “informal 
sector housing” docs not either observe priori¬ 
ties thus laid down for the promotional role of 
the State in urban housing or spell out em¬ 
phatically the priority needs for rural housing. 

5.36. The focus on institutional housing 
through legal measures proposed in the Hous¬ 
ing Policy is thus not fully in keeping with 
priority objectives of the Seventh Plan. This 
policy ambivalence which results in relative 
neglect of priority areas (a) and (b), in para 
5.35 above, needs redressal. These two areas 
need a more direct attention to legal measures 
not reflected in the Housing Policy. 

5.37. In addition, even as regards the propo¬ 
sal that housing be declared an ‘industry’ the 
kind of legislation envisaged by Paragraph 6.4 
of the Housing Policy is not fully consistent 
with constitutional perspectives. The refer¬ 
ence to “minimum controls for ensuring planned 
development and fulfilment of certain social 
responsibilities and duties” creates an appear¬ 
ance of a suggestion that a progressive legisla¬ 
tion is intended. But how docs one operation¬ 
alize “minimum” controls 1 and the refer¬ 
ence to “certain social rc.sponsibilities and 
duties ?” The latter are clearly articulated 
in Part IV of tlie Constitution; and in perform¬ 
ance of the paramount duties under the rele¬ 
vant Dhective Principles the extent of regula¬ 
tory effort (or “controls”) cannot be mini¬ 
mum. There is a not too subtle distinction 
between ‘minimum’ and ‘optimal’ control. 
Once again, the hidden logic of deregulation 
is operative here. 

5.38. Policy indetcrminacies of this order 
will only result in design of weak tentative 
and differential legislation. It is important, in 


17. Huprvn, 13 at 295. 
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the present submission, to have more pertinent, 
and constitutionally legitimate, overall policy 
indications than those found in Paragraph 6.4. 

5.39. Much the same needs to be stated to 
the anaemic reference to “an acceptable stand¬ 
ard of environment” in Para 6.7 of the Housing 
Policy. 

5.40. Pai'agraph 6.3 of the Housing Policy 
proposes amendment in relevant laws so as to 
“provide for a speedy process of foreclosure.” 
A general overview of relevant provisions of 
Transfer of Property Act is provided in these 
materials.’** Sections 66 to 77 of the Act ela¬ 
borate the principal features of foreclosure 
process. A mortgage is defined by section 57 
of the Act as a “transfer of an interest in speci¬ 
fic immovable property” by the mortgaged 
“for the purposes of securing money advanced 
or to be advanced by way of loan, an existing 
future debt or performance of an engagement 
which may give rise to a pecuniary liability”. 
Section 66 enunciates the rights of the mort¬ 
gages where there is no contract to the con¬ 
trary to foreclose the mortgage through court 
processes resulting in either a decree that the 
mortgagor shall be absolutely debarred of his 
right “to redeem the property” or that the “pro¬ 
perty be sold.” The law in this area is quite 
technically complex and needs examination in 
the light of the 1976 Banking Laws Reform 
Committee Report on real security law'. 

5.41. Without going into reforms so far 
suggested, any proposal to amend the law with 
a view to provide expeditious proceedings must 
confront itself with the intransigent facts con¬ 
cerning delays’ in judicial process, and the 
underlying reasons therefor.’® Unless the en¬ 
tire law relating to mortgage was to be so 
transformed as to obviate the requirement of 
civil procedure and related adjectival laws, and 
existing judicial processes and structures re¬ 
furnished by (a) investment in infrastructure 
of ‘subordinate’ and appellate judiciary and (ft) 
manpower planning for judiciary, including 
timely appointment of justices, one may not 
realistically expect the kind of expedition here 
envisaged by the statement in the Housing 
Policy. 

5.42. Clearly, in the meantime, there is no 
reason why, if this is not already done, public 
financial institutions may not make appropriate 
and adequate stipulations protecting their inter¬ 
ests in equity and expedition in the deed of 
mortgage, as envisaged by laws relating to land 
development’s mortgage.’®** 

5.43. Paragraph 6.6 concerning urban deve¬ 
lopment loses much of its starkness when read 
with paragraph 16.2 of the Housing Policy. 


But a better integration between environmen¬ 
tal concerns and urban planning policies is 
needed than thus indicated in any case, the 
legislative agenda here is quite incomplete with¬ 
out a detailed focus on considerations so com¬ 
prehensively canvassed in the Seventh Plan. 
These in particular, related to : 

(a) the “restoration of health” of “politi¬ 
cally, administratively and financial 
weak” municipal bodies; 

(b) reversion of “all obligatory functions” 
to municipalities; 

(c) “structural reforms, improvement in 
general and financial administration and 
reform of tax system;” 

(d) importing greater “vigour” to Environ¬ 
mental Improvement of Slums Pro¬ 
gramme (EIS); 

(e) legal designing of centrally sponsored 
schemes of “Integrated Development of 
Small and Medium Towns” (IDSMT); 

(f) provision of infrastructure facilities such 
as roads; 


5.43. It is astonishing that the National 
Housing Policy should have comprehensively 
failed to stress these salient aspects in its 
agenda of legislative renewal. The policy with 
its relative neglect of these aspects, and heavier 
emphasis on investment in housing in the pri¬ 
vate sector, has evoked a justifiable criticism 
that it overlooks the democratic and constitu¬ 
tional considerations animating the plan. The 
Urbanisation Commission should not seem, we 
urge, to favour growth without equity. It is 
imperative for the Commission, therefore, to 
advert comprehensively to these issues, even if 
they find no salience in the National Housing 
Policy. 

CONCLUSION 

6.1. In the present view, the Commission’s 
mandate is to propose a package of policies 
and legislative designs which promote the 
achievement of the right of every Indian citizen 
to shelter, with a security and dignity. This 
constitutional mandate has already illuminated 
the proposals of the Seventh Plan. While the 
orientations of macro-policy planning indicated 
in the Plan are of prime importance, the task 


(g) creation of an Urban Development In- 
frastmeture Authority to prevent, inter- 
alia “the high rate of incidence of death 
and disease” attributable largely to the 
“poor quality of water and sanitation 
facilities”; 

(h) concern with environmental pollufion.*^® 


18. See P. M. Baskhi,“Ati Analysis of the Transfer of Property and Registration Acts” infra at 292. 

19. See supra n. 7. 

19a. See Banking Laws Reform Committee Report at 114-116 (1976). 

20. Supra n. 13 at 298-304. 
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of the Commission, in the present view, is to 
evolve : 

— clearly formulated, and cogent, sectoral 
policies which will help accelerated 
attainment of the constitutional mandate 

— articulate structures of law as a pro¬ 
gramme of credible social action for 
social change. 

6.2. If the present submissions have at places 
been critical of the Commission’s Interim 
Report and of the National Housing Policy 
declarations, the criticisms are intended to be 
constructive and to assist the Commission in 
tasks of policy and law renewal, as instrumenta¬ 
lities par excellence of attaining equitable 
urban development. 

6.3. For better or worse, the Commission 
has a mandate which imposes a staggering 
agenda. It is inevitable that its tasks will be 
diverse as formidable. Selection of law/ 
policy issues to which the Commission should 
give priority have, in the ultimate analysis, to 
be governed by criteria which are commensu¬ 
rate with the constitutional mandate, further 
operationalized by its Terms of Reference and 
the Interim Report, The criteria of exclusion/ 
inclusion of aspects and issues concerning law 


and policy have to be, accordingly, clearly 
enunciated. This is no easy task. But escape 
from it is also not open. 

6.4. Where all round urban development re¬ 
quires proposal of constitutional amendments, 
a reluctance—^based on self-imposed restraints— 
will be constitutionally unconscionable 
where the Seventh Plan directs attention to 
issues such as more clRcient designing of local 
self-governance institutions or to protection 
and promotion of environment, it is similarly 
not open, in the present submission, for the 
Commission to balk at the prospect of travelling 
‘unsafe’ distance. If the tasks before the Com¬ 
mission entail making proposals for remodell¬ 
ing Ic^slativc—formulation process, retooling 
legislative instruments, and refurnishing judi¬ 
cial institutions, it would be arbitrary, even if 
expedient for the Commission to stop short of 
addressing these issues. 

6.5. The present Note is animated by a 
judiciously activist approach to national tasks 
legitimately pressing on the Commission. Our 
labours will be amply rewarded if the Com¬ 
mission while being reinforced with awareness 
of the magnitude of its tasks is also enhanced 
in its capabilities to fashion solutions to pro¬ 
blems here highlighted. 
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URBANISATION AND LAW : AN OVERVIEW AND AGENDA 


I. INTRODUCTION 

1.1. The impact of urbanisation on the law 
and the legal system, and on certain legal 
institutions, is a matter which has not yet re¬ 
ceived attention on an intensive scale. No 
doubt, at some stage or other, every country 
which has undergone urbanisation and faced the 
consequential social and economic problems 
has found it necessary to tackle those problems 
by legal as well as by extra-legal measures. 
This has happened in India also. Legal mea¬ 
sures adopted or contemplated from time to 
time do deal with problems generated by urbani¬ 
sation and the evils attendant thereon, They 
can, with some elTort, be traced in the content, 
pattern and approach of several portions of 
Indian law. However, with the exception of 
enactments specifically dealing witli town 
planning, such measures have been sporadic 
and scattered. They have been sporadic, in 
the sense that they came to be adopted only 
when occasion arose. A problem which arose 
at a particular time and in a limited area hav¬ 
ing been dealt with, further thinking was not 
devoted to the subject. Again, such measures 
have been scattered, in the sense that they 
would not be found collected in one particular 
enactment or chapter of a Code. The area 
of law in which such measures appear would 
not be prominent or easily visible, In any 
case, the fact that the measure was adopted 
to tackle a problem resulting from urbanisation 
would not stand out conspicuously. The non- 
legal student of urban affairs, or possibly, even 
a person fairly well-versed in the law, may not 
find it easy to locate all such legal measures 
very readily. 

1.2. It would appear that our approach to 
the subject now needs a change. Accelera¬ 
tion in the rate of urbanisation, and the inten¬ 
sity of its impact on our living, have been so 
vast and extensive, that the time has come for 
having a comprehensive look at the legal 
measures adopted in the past or are needed for 
the future, in order to tackle urbanisation. 
What has so far been a sporadic process now 
needs to be systematic and planned. What 
has so far been lying scattered requires now 
to be collected and made comprehensive. What 
has, in the past, been fragmented should now 
be replaced by a total approach. 

1.3. It may be mentioned that we are fast 
progressing towards urbanisation. According 
to the 1981 census, 23 per cent of India lives 
in cities.^ The percentage will be much 
higher, when the next census is taken. The 
number of cities having a population of more 


than a million is bound to increase with every 
census.” Hence the need for concentrated 
thinking on the subject. 

1.4. It is obvious that a comprehensive, inte¬ 
grated and total approach is likely to 
involve several areas of the law. There is, in 
the first place, the general legal system, which 
may suffer the impact of urbanisation in re¬ 
gard to its mechanism and institutions. Then, 
urbanisation may affect the economic resources 
of the community, and also create a stress on 
natural resources. As a matter of economic 
justice, the situation may involve legal mea¬ 
sures. Urbanisation creates strain in other 
respects also, particularly, in the movement of 
goods and human beings. The regulation of 
such movement needs the intervention of the 
law in some form or other. 

1.5. Apart from its impact on these tangibles 
of society, the process of urbanisation may 
possibly create a strain on the mental make¬ 
up of the community and of individuals. 
Urban life tends to be fast, less relaxed, more 
specialised, and more crowded. Invisibly, it 
leads to stress. Due to such stresses, certain 
types of class conflicts tend to be more acute 
in highly urbanised areas, particularly because 
of the nature of the distribution of property or 
economic activity and the complexity of inter¬ 
relationships in urban areas. 

1.6. The tensions, frictions and conflicts, 
mentioned above by way of illustration, in their 
turn, tend to increase the quantity of 
crime in the big cities, thereby necessitating a 
heavier burden on the criminal law and its 
apparatus. The magnitude recurring fre¬ 
quency and urgency of such problems (when 
they require official intervention through law 
or otherwise) increase the magnitude of acti¬ 
vities of the bureaucracy. They enhance the 
scope and impact of bureaucratic powers whe¬ 
ther, functioning through the apparatus of the 
criminal law or in some other manner. 

1.7. The time has come for focussing atten¬ 
tion on these problems, concerning the law 
as likely to be affected by urbanisation. The 
immediate effort should be to deal with the 
areas that need to receive urgent attention in 
the Indian context. The remaining paragraphs 
present a broad scheme, intended to highlight 
the areas where legal problems will arise and 
to indicate the measures that will possibly be 
needed. No one can anticipate, in advance, 
details of the needed legi.slation on various 
matters. But it can still be worthwhile sug¬ 
gesting avenues for concrete legislative or other 
legal action. 


1. Cf. M.N. Buch, Planning an Indian City (Vikas 1987), chapter 1. 

2. Otn Kumar, Services and Sites for Urban Housing in India 55 (1983), 
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By way of concrete illustration, it may be 
mentioned that increased urbanisation is bound 
to necessitate a review of such enactments as 
the Motor Vehicles Act, the Water Pollution 
Act, the Air Pollution Act, the Codes of proce¬ 
dures, matrimonial laws, rent control legisla¬ 
tion and even laws relating to prostitution. All 
these enactments relate to areas where m'ban 
living, with the individual tensions and class 
conflicts that it tends to generate, creates a 
noticeable impact, and, further, it is an impact 
that necessitates legislative action whether at 
the level of the Union legislature. State legisla¬ 
tures or local authorities. Apart from atten¬ 
tion to such specific areas, it may be worth¬ 
while exploring an important question which 
pervades the entire theme. The question can 
be formulated in this manner— 

(a) Should we not have, at hand, a formula 
which will supply the criterion for 
identifying highly urbanised areas ? 

(b) Once the formula as at (a) above is 
evolved as per general acceptance, can 
we not have some device (say, in the 
Interpretation Act) weaving such for¬ 
mula into the web of the law ? 

II. URBANISATION AND THE GENERAL 
LEGAL SYSTEM 

2.1. The need for making special provisions 
in the legal system regarding big cities is not 
totally unknown to the Indian law. There 
exist, in the Indian statute book, several .spe¬ 
cial provisions applicable to Presidency towns 
(or, in some cases, metropolitan cities). The 
law has, thus, made a differentiation between 
big cities and small cities, in some respects. 

No doubt, this differentiation was historically 
linked with the fact that there were High 
Courts vested with original ordinary civil juris¬ 
diction, (in the Presidency towns) which juris¬ 
diction was not enjoyed by other High Courts. 
However, it also had the advantage of dealing, 
on a special level, with the legal problems of 
an urban and commercialised community, with 
refined and cosmopolitan inhabitants and with 
legal disputes of a sophisticated nature. 

2.2. Important examples of special provisions 
which were enacted, keeping in view the above 
special requirements of big cities, can be enu¬ 
merated, by way of illustration :— 

(a) Civil Courts .—There have been esta¬ 
blished, in some of the big cities, City Civil 
Courts (also exercising jurisdiction as Courts 
of Session through their criminal counterparts), 
under the authority of special enactments which 
provide for, the constitution of such courts. 
One point of the distinction between these 
courts and other civil courts is, that they are 
outside the normal hierarchy of civil courts— 
i.e. District Courts and subordinate courts—^to 
be found in other areas. In so far as a City 

3. Sec also para 2,5 (iii), infra. 


Civil Court has unlimited peduniary jurisdic¬ 
tion, it may be said to resemble the Court of 
District Judge. However, the local jurisdic¬ 
tion of a City Civil Court is confined to a highly 
urbanised area. Moreover, a City Civil 
Court has no courts subordinate to it and gene¬ 
rally does not have any appellate or revisional 
jurisdiction. The presiding officers of the 
court have thus saved the trouble and bothera¬ 
tion of inspection duties or appellate work. 
This is precisely a feature likely to possess the 
greatest utility, being appropriate where the 
area of the court’s jurisdiction is a highly 
urbanised one, with a constant capacity for 
growth and with a scope for complex legal dis¬ 
putes arising in places with a concentration of 
population. 

(b) Criminal Courts. —For highly urbanised 
areas, in respect whereof a City Civil Court 
has been constituted, as mentioned above, that 
court generally also functions as a Court of 
Session for the purposes of the Code of Crimi¬ 
nal Procedure, 1973. Besides this. Courts of 
Metropolitan Magistrate, which can be created 
under the Code of Criminal Procedure, 1973, 
in respect of metropolitan areas, have also been 
given a special status. For example Metro¬ 
politan Magistrates exercise the highest magis¬ 
terial powers. Moreover, they cannot be 
transferred to other places, unlike Magistrates 
of first class appointed for non-metropolitan 
areas. 

(c) Courts of Small Causes. —This differen¬ 
tiation can be perceived even with regard to 
Courts of Small Causes. The enactment relat¬ 
ing to Courts of Small Causes for the Presi¬ 
dency towns is separate from the enactment 
applicable to Courts of Small Causes in other 
places. I’he former is tlic Presidency Small 
Cause Courts Act, 1882 while the latter is the 
Provincial Small Cause Courts Act, 1887. 
Courts of Small Causes constituted under the 
former have a higher jurisdiction than corres¬ 
ponding courts for the mofussil. Some may 
think that the jurisdiction of these courts is of 
a technical and limited character. However, it 
should be pointed out that Courts of Small 
Causes possess the valuable potential of being 
transformed into “Courts of Small Claims”, 
particularly suitable for adjudicating upon small 
commercial disputes and consumer grievances 
of a justiciable character.* 

(d) Insolvency Courts. —For the Presidency 
towns, there is a separate enactment dealing 
with insolvency law, in contrast with the enact¬ 
ment dealing with insolvency law as applicable 
to other places. The formal is the Presidency 
Towns Insolvency Act, 1909 while the latter is 
the Provincial Insolvency Act, 1920. The in¬ 
solvency court in Presidency towns has more 
powers than insolvency courts for other areas. 

(c) Commissioner of Police .—^In regard to 
the three Presidency towns, the system of 
police administration has, for a long time, been 
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different from the system of police administra¬ 
tion elsewhere. For the Presidency towns, an 
officer designated as the “Commissioner of 
Police” has been functioning—an institution 
that has now been extended to some other 
areas also. The need for creating and main¬ 
taining this office seems to have arisen mainly 
because the problems of highly urbanised areas 
(such as Presidency towns) in regard to the 
maintenance of law and order and allied matters 
could conceivably be different from the pro¬ 
blems of other areas. Special problems need¬ 
ed more powers, vested in officers of a higher 
calibre. To mention only one power conferred 
on the Commissioner of Police by way of ex¬ 
ample, orders on the various matters contem¬ 
plated by section 144 of the Code of Criminal 
Procedure (a section dealing, inter alia, with 
orders needed to maintain public order and 
tranquility and to remove public nuisances) can 
be passed by Commissioners of Police in Presi¬ 
dency towns (and in certain other big cities). 
In contrast, at other places, the police must 
approach the District Magistrate or other 
competent Magistrates for the purpose. 


(f) Coroners .—Taking note of the fact 
that the pattern of hfc and the nature and 
volume of traffic in big cities, might lead to 
proporuonately higher cases of unnatural or 
accidental deaths the British rulers provided 
for the institution of Coroners for the Presi¬ 
dency towns,—an institution which still conti¬ 
nues to function in Bombay. This is not the 
place for going into details and history of the 
institution of Coroners. But it appears that 
in order to deal with the problems of such 
deaths in highly urbanised areas, some such 
institution can be usefully introduced or re¬ 
introduced, even in cities other than Presidency 
towns. The Coroner, once so appointed for 
an urban area, can then also be entrusted with 
the function of holding inquests into “dowry 
deaths”. And, of course, the Coroner will 
also be expected to look into deaths occurring 
in police custody—a phenomenon which has 
the habit of making its appearance in big cities 
with an irregular frequency. It may be men¬ 
tioned that the Coroner is an independent and 
expert person and his verdicts can, in general, 
inspire more confidence than the reports of 
other officers. In the absence of Coroners, in¬ 
vestigations or inquests into suspicious deaths 
are held by the police or by the Executive 
Magistrate, who may not always inspire public 
confidence. 


What has been narrated above is a gist of 
the provisions that arc contained in the legal 
system as apphcablc to Presidency towns. 
Tliesc illustrate the legislative determination to 
deal with such areas on a special footing in the 
li^t of their special needs. 


2.3. To some extent, the Central and State 
legislatures have realised the need to have spe¬ 
cial judicial, legal or other institutions for big 
cities, besides presidency towns. Dellii is one 
example of such a big city. Besides having 
a High Court with ordinary original civil juris¬ 
diction, Delhi has also adopted some of the 
other peculiar legal institutions which were pre¬ 
valent in Presidency towns. However, the 
adoption has not been total, as will be evident 
from what follows. One can analyse the posi¬ 
tion by slating that at present, Delhi has, or 
does not have, a special judicial apparatus as 
compared and contrasted with other cities on 
a few matters. The position is as under :— 

(a) Delhi docs not, as yet, have a City 
Civil Court for its metropolitan area. 
Suits which are below the pecuniary 
hmits of the original civil jurisdiction 
of the Delhi Fligh Court go to the Dis¬ 
trict Judge or other competent Civil 
Judge, Delhi, 

(b) Delhi has Metropolitan Magistrates, ap¬ 
pointed under the Code of Criminal 
Procedure, the city having been declar¬ 
ed to be a metropolitan area for the 
purposes of the Code. 

(c) The Presidency Small Causes Courts 
Act does not extend to Delhi. 

(d) The Presidency Towns Insolvency Act 
also does not extend to Delhi. 

(e) Delhi has a Commissioner of Police, 
functioning under the Delhi Police Act, 
1967, with special powers and status. 

(f) Delhi does not have any Coroner for 
holding inquests into suspicious deaths 
and the Coroners Act, 1871 docs not 
extend to it. 

In this sense, the metropolitan status of the 
city of Dellfi has not yet been fully achieved, 
but certain developments have taken place in 
that direction. 


2.4. Having stated in brief the present posi¬ 
tion, it may be worthwhile suggesting an agenda 
for the future. Review of urbanisation in 
India, carried out periodically and systemati¬ 
cally, will, of course, cover all aspects—social 
and economic. But it should also include legal 
aspects. A planned periodical review of 
urbanisation and of its impact upon the legal 
system will naturally be expected to look into 
the deficiencies with regard to places like 
Delhi, on the points mentioned above. Be¬ 
sides this, such a review will also have to 
consider how far special machinery of tlie 
nature mentioned in (a) to (f) above should 
be adopted for other areas which arc already 
highly urbanised, or are in the process of rapid 
and intensive urbanisation. 
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2.5. It may also be convenient to consider, 
with regard to particular urban areas, whether 
such urbanised areas should have— 

(i) a separate Family Court constituted 
under the Family Courts Act, 1984; 

(ii) a separate Tribunal for adjudication of 
motor vehicles accidents claims; and 

(iii) separate courts on other matters, where- 
cver needed. [For example, a sepa¬ 
rate Consumer Grievances Redress^ 

Forum under the Consumer Protection 
Act, 1986 may bo needed for metro¬ 
politan areas.] 

III. URBANISATION AS CREATING A 

STRESS ON ECONOMIC RESOURCES 

3.1. One of the direct consequences of urbani¬ 
sation is the effect which it has, on the quality 
and quantity of the resources available to 
the residents of the particular urban area. The 
question of its adverse impact on quality may be 
left to be dealt with, in the discussion about 
pollution.® The question of its adverse impact 
on the quantity of resources, particularly man¬ 
made resources, may be dealt with at this stage. 

3.2. Illustratively, it can be said that basic re¬ 
sources needed are food, clothing and shelter. 
The economic resources available in an urban 
area to meet these basic and bare needs arc limit¬ 
ed. If it is a highly urbanised area, the density 
of population may render these resources scarce. 
For some persons or sections of the population, 
these resources may be even non-existent. 
“Shelter” primarily means land. Availability of 
land in limited quantity raises questions of con¬ 
trol over the price paid for its use, which (in 
modern terms) connotes rent control. The non¬ 
availability of land to certain sections of the 
population leads to the creation of slums. This 
necessitates a mechanism for slum clearance and 
improvement. 

3.3. Apart from land, commodities are needed 
for food. Their limited or scarce availability 
may lead to poverty, but this is not a pheno- 
meftion peculiar to urban areas. What is pecu¬ 
liar to urban areas is the demand for certain 
articles of consumption, such as milk, which 
may become periodically scarce. This pheno¬ 
menon necessitates appropriate monitoring of 
civil supplies through statutory control over 
essential commodities. 

3.4. Besides this demand for basic necessities 
of life, urban living makes the population aim 
towards a sophisticated and a high standard of 
living. This psychological urge leads to at lea.st 
two peculiar tendencies namely :— 

(i) a desire for more and more quantity 
of a particular item of consumption; 
and 


(ii) a desire for newer and newer items of 
consumption, 

The second type of urge may be actuated 
by the high standard of living adopted by cer¬ 
tain sections of the urban population—which 
other sections desire to emulate even though 
they may not be able to afford it. The items 
additiondly so demanded by the urban popu¬ 
lation may be tangible goods or intangible 
items (say entertainment at cinema halls) or 
more refined activities (such as, cultural pro¬ 
grammes and other shows). 

3.5. Not all these peculiarities of urban living 
require State intervention, and not all these 
peculiarities, even where they require State 
intervention, can be tackled by legislation. 
But some of them do require legislation or— 
an aspect which is often overlooked—a con¬ 
stant review of legislation relevant to the 
various urban needs. To go into the details 
of all such laws would mean a study too 
specialised and elaborate to be covered within 
the dimensions of the present project. How¬ 
ever, it appears to be proper to highlight the 
need for evolving a machinery for reviewing 
the impact of such needs on law. 

IV. URBANISATION AND POLLUTION: 

THE LEGAL PROBLEM 

4.1. One of the necessary evils of urbanisa¬ 
tion is water, air and noise pollution. This 
phenomenon can be checked to some extent 
(though not totally), by appropriate legal 
action. The manner in which, and the extent 
to which, such action has been taken so far in 
India, and what more needs to be done, are 
matters which are relevant to urbanisation. 
There has been considerable legislative and 
judicial activity in the sphere of environmental 
law, and some aspects have received heightened 
attention due to the occurrence of some major 
disasters. 

4.2. Some aspects showing the link between 
urbanisation and pollution and how they can 
affect the legal scene, are worth mentioning. 
Urbanisation, by its impact on the quality and 
quantity of natural resources and energy 
sources, immediately makes such questions 
relevant. Inevitably, urbanisation creates a 
strain on natural resources. This strain is 
felt in two of its aspects. In the first place, 
increased consumption of water and other 
natural resources and increased exploitation of 
sources of energy, leads to shortage of those 
resources. Secondly, there is the question 
of pollution of those resources. I'he second 
question relates to damage to the environment, 
including, in particular, water pollution, air 
pollution and noise pollution. 

4.3. The first aspect of the strain on re¬ 
sources mentioned above is a quantitative one. 
It is not concerned with the purity of the re- 


4 . See also para 2.2(c), supra. 

5. See sec. IV lirfra. 
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sources, but with the resources themselves. 
The problem of regulating the very consump¬ 
tion of natural resources, particularly water, 
has not yet been tackled in India by legislation. 
Probably, the need for such legislation has not 
been felt. However, it is possible that the 
imposition of such restrictions by law may be¬ 
come necessary, in the not so distant future. 
It will then become desirable to create, by law, 
an authority which will have the requisite 
power of controlling the consumption of water. 
At this stage, it is not possible to anticipate 
what precisely will be the shape and content 
of the relevant legislation. It seems though, 
that the legal system could be called upon to 
deal with variant kinds of questions, arising 
due to scarcity of water. There could be 
disputes between the owners of neighbouring 
lands, with regard to the utilisation of the 
available water resources. If a legislation im¬ 
posing penalties for excessive consumption of 
water is enacted, disputes centering around 
these offences could arise in the sphere of cri¬ 
minal law. Questions may also arise in 
the sphere of constitutional law, if two highly 
urbanised areas, situated in different States but 
contiguous to each other, have occasion to lay 
claims on the same source of water. 


4.4. Apqrt from shortage of resources, there 
is the qualitative aspect—the aspect of pollu¬ 
tion, mentioned above. It is not commonly 
realised that in India, both the Codes of proce¬ 
dure have fairly specific and concrete provi¬ 
sions which can be pressed into service to com¬ 
bat urgent or intensive cases of actual or 
threatened damage to the environment. The 
legal labels under which the provisions appear 
may be antiquated and archaic. But that is 
not very material. What matters is the statu¬ 
tory provision and the legal remedy available 
under that provision. S. 91 of the Code of 
Civil Procedure, is a provision under which 
legal proceedings can be taken for checking 
any wrong of a public nature,® and this would 
undoubtedly cover wrongful conduct impairing 
the environment. 


4.5. Besides a proceeding in the competent 
civil court under the above provision, there 
also exists a speedy procedure in criminal law 
for urgent cases. A citizen can, under S. 133 
of the Code of Criminal Procedure 1973 ini¬ 
tiate a proceeding before the competent Magis¬ 
trate for the removal or elimination of public 
nuisances. It should be pointed out that the 
concept of public nuisances is wide enough to 
embrace, inter alia, all harmful activities which 
impair health, spread serious disease or cause 
discomfort to those in the vicinity. 


4.6. India now has a host of legislative measures 
dealing with various aspects of pollution, the 
most recent enactment being the Environment 
(Protection) Act, 1986. Ihis Act has been 
brought into force on 19th November, 1986, 
and certain rules have already been framed 
thereunder. However, it is one thing to 
frame a law or rules on any subject, and 
quite another thing (i) to enforce the law and 
the rules effectively; (ii) to tackle ambiguities 
and omissions that may be discovered in the 
law in the course of its working, and (Hi) to deal 
with legal disputes arising out of such law. 
Much has been spoken and written about en¬ 
vironmental courts. Without going into de¬ 
tails of the structure, pattern, composition, 
jurisdiction and procedure of such courts, one 
can still venture to make the observation that 
the more urbanised an area, the more urgent 
and intensive will he the need to create en¬ 
vironment courts for it. This is not the place 
to give detailed suggestions on the subject, 
though it will not be possible to avoid this 
question for long. 

V. URBANISATION AND TRANSPORT 

5.1. A certain amount of strain on transport 
and traffic is an inevitable conseq^uence of 
urbanisation. In particular, urbanisation brings 
in an increase in the number of motor 
vehicles as defined in the Motor Vehicles Act, 
1939. This is apart from problems of noise 
pollution and air pollution resulting from such 
increase. So far as the impact of such in¬ 
crease on law and legal system is concerned, a 
few salient features of such impact deserve 
mention. In the first place, increased number 
of motor vehicles necessitates increased atten¬ 
tion to the enforcement of legislation relating 
to motor vehicles. This necessitates a sophisti¬ 
cated, well-equipped traffic force. Secondly, 
when accidents caused by motor vehicles oc¬ 
cur, there is the question of compensation and 
the connected question of forum and procedure 
for determining the claims for such compensa¬ 
tion. Such claims are adjudicated by the 
tribunal constituted for the purpose under the 
Motor Vehicles Act. Past experience shows 
that adequate number of tribunals are not be¬ 
ing constituted for urban areas. As a matter 
of legal remedy, the situation can be remedied 
by taking out a writ in public interest litiga¬ 
tion. But it is proper that the need for resort 
to writs in such matters should be eliminated 
and government should itself pay attention to 
this problem. This is one matter to which the 
monitoring cell, recommended elsewhere in 
this study, should devote continuous attention.^ 

5.2. On the criminal side attention should 
also be paid to the question of traffic offences 


6. The proceedings to be instituted for the purpose do not require Government sanction or the consent of the Advocate 
General. After the amendment made in the Code of Civil Procedure at the instance of the Law Commission of India, 
all that Is necessary is that leave of the court should be obtained. 

7. Para 1(c), infra. 



48 


whose number inevitably increases wiUi in¬ 
crease in the number of motor vehicles on the 
road. 

Deaths caused by motor vehicle accidents 
almost inevitably lead to a prosecution under 
section 304A ot the Indian Penal Code. The 
section, however, is not really intended for 
every accidental death. It presupposes rash¬ 
ness or negligence. There seems to prevail a 
misconception that every case of death caused 
by the operation of a motor vehicle must neces¬ 
sarily fall within the ambit of the criminal law, 
which is far from the true legal position. 
Some elTorts are necessary to remove such 
misconceptions.** 

Even when the case falls within section 304A 
of the Penal Code, there should be a provision 
in the procedural law for compounding the 
offence with the permission of the court. The 
same suggestion apphes to offences under sec¬ 
tion 29 of the Penal Code. This is a section 
often resorted to by the police, where an in¬ 
jury short of death has resulted from the driv¬ 
ing of a motor vehicle. 

5.3. Although, the matter of technical viola¬ 
tions has received some attention in the recent 
past, much more concentrated attention is re¬ 
quired on the subject. The sorry spectacle 
of honest and respectable persons being requir¬ 
ed to attend the courts of Magistrates for 
totally technical violations of the law definitely 
presents an unpleasant feature, undermining 
respect for law. 

5.4. In the context of claims of compensa¬ 
tion for accidents (including accidents caused 
by motor vehicles) it is desirable to impress 
upon those who are in charge of passing claims 
on the basis of insurance policies, the need to 
evolve a rational and rejisoncd approach to¬ 
wards the settlement of such claims. Every 
year, the law reports in India bring to light 
litigation in which the claim made by' or on 
behalf of the victim of an accident caused by 
a motor vehicle is resisted by the insurer on 
pounds which are insufficient in law and, at 
times, flimsy. This is a first-rate example of 
social injustice coming to be perpetrated not 
by reason of any defect in the law, but by rea¬ 
son of an unhealthy bureaucratic approach 
towards a well-meaning law. This is an in¬ 
direct, if not a direct, consequence, of 
urbanisation.® 

VI. URBANISATION AS CREATING CLASS 
CONFLICTS 

6.1. It is commonplace that certain peculiar 
types of class conflicts arise in urban living. 
To some extent, such conflicts are due to the 


scarcity of economic resources, which is _ a 
phenomenon peculiar to urban living.’® This, 
for example, is the cause for landlord-tenant 
conflicts. In a few respects, the conflicts are 
due to the 'strain on the psyche of the indivi¬ 
duals and the community in urban areas, re¬ 
sultant from diversity and concentration of 
population. 

6.2. Two familiar examples of class conflicts, 
more or less peculiar to urban areas, are 
the conflicts between landlords and tenants and 
the conflicts between employers and employees. 
Legislation of considerable complexity and 
magnitude does exist in India, for resolving 
both kinds of conflicts. Here again, the laws 
applicable for resolving such conflicts would be 
of a specialised character, not appropriate for 
the present study. But some kind of review¬ 
ing machinery or monitoring apparatus’^ would 
be needed for looking after the progressive 
enactment and implementation of such legisla¬ 
tion and for reviewing periodically the ques¬ 
tion how far modification of the legislation is 
needed, in the context of the following types 
of trends ;— 

(i) the entry of an area, hitherto regarded 
as a rural area, into the stream of urban 
areas;’® 

(ii) the entry of an area, hitherto regarded 
as an ordinary ui'ban area, into the 
stream of metropolitan areas; 

(iii) the entiy of an area, already regarded 

as a metropolitan area, into the cate¬ 
gory of what can be called a “super- 
metropolitan area”—say, with a popu¬ 

lation exceeding ten million; and 

(iv) other developments caused by urbanisa¬ 
tion which have had, or which are likely 
to have, an impact on legislation. 

6.3. Incidentally, in this chapter and other 
chapters of the study, where the need for re¬ 
view of “legislation” on a particular matter 
has been indicated, the suggestion should be 
taken as covering subordinate legislation also. 
From the practical point of view, such “sub¬ 
laws” are much more important than the parent 
law. Because sub-laws are not subjected to 
parliamentary discussion (except in the rare 
cases where they are discussed in Parliament 
after they being laid before the Houses), their 
form and content docs not attract much poli¬ 
tical attention. Even scholastic writing 
focussed on sub-legislation is comparatively 
rare in India, at least in the legal field. It is 
in very specialised journals, mainly concerned 
with particular segments of business or taxa¬ 
tion, that the actual content of subordinate 


8. Some administrative device could be evolved for screening such cases at a high level before instituting prosecution. 

9. Sec also S.IX, infra. 

10. See S.III, supra. 

11. Para 9.1(b),//(/ to. 

12. See also para 7.4, infra^ 
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legislation finds a detailed discussion. But the 
practical importance of sub-laws should not be 
lost sight of and they should be kept under 
constant review. This necessitates the further 
suggestion that on important matters, sub-laws 
of relevance to urban living (in all its aspects) 
should be kept available at reasonable price to 
the public. 

VII. CRIME AND CRIMINAL LAW 

7.1. By now, it has come to be recognised 
that urbanisation leads to increase in the 
volume of crime. This naturally renders more 
frequent the intervention of criminal law. In 
part, this may be due to the fact that urban 
living leads to more intensive tensions. To 
some extent, it is also due to the fact that the 
concentration of population in a large number 
within a small area requires a greater police 
force for checking crimes than can be made 
available. Thirdly, the pattern of urban living 
reduces opportunities for personal involvement 
of the community in the investigation and 
detection of crime. Fourthly, in a metro¬ 
politan city, travelling by its inhabitants over 
long distances by the city transport for work 
or pleasure leads to the situation that the in¬ 
habitants are carried to or through areas 
where they are not known, thereby leading to 
a loss of identity and generating a sense of 
insecurity. These factors, singly or taken 
together, explain the peculiar emergence^ of 
certain types of crimes in big cities. Pick¬ 
pocketing and eve teasing arc appropriate 
examples. 

7.2. Although it is easy to locate the factors 
that lead to increased criminality, it docs not 
follow that the remedy for meeting the pro¬ 
blems created by those factors necessarily lies 
in the provisions of the substantive or proce¬ 
dural law. To some extent, of course, it may 
become necessary to attend to specific problems 
arising out of urbanisation. In India, so far 
as eve teasing is concerned, this very process 
took place when, while revising the Code of 
Criminal Procedure, eve teasing was made a 
cognizable offence. This is an amendment 
which seems to have worked well. This in¬ 
stance is cited here only to show how the 
emergence of a specific type of crime in an 
abnormal proportion may need the attention of 
the law. More often, however, problems creat¬ 
ed by urbanisation in respect of pattern of 
crime, may not need an amendment of the 
law, but may require an augmentation of the 
resources of the criminal justice system. It is 
this aspect which should need concentrated 
and recurring attention. It is common experi¬ 
ence that the number of criminal courts (parti- 

13. Para 2.2(b), supra. 

14. See also para 6.2, supra- 

15. Chapters 3 to 7, supra- 

16. Chapter 8, supra. 


cularly, Magistrates) functioning at a given time 
in metropolitan cities, is not adequate to deal 
with the volume of crime. 

7.3. This renders it desirable that the Ministry 
concerned should keep a close and continuous 
watch over— 

(a) the volume of criminal litigation in 
metropolitan cities; 

(b) the number of criminal courts function¬ 
ing in metropolitan cities; 

(c) the position regarding growth or decline 
of arrears in such courts; and 

(d) any noticeable increase in the rate of 
crimes of particular type in metropoli¬ 
tan areas. 

This exercise should be done as an indepen¬ 
dent one, and not merely as a part of the gene¬ 
ral and routine collection and analysis of cases 
in criminal courts. At present, so far as is 
known, separate and special attention is not be¬ 
ing adequately given to the above aspects of 
urban crime. 

7.4. It has already been pointed out'® that 
the Code of Criminal Procedure docs take note 
of the special needs of urban areas, in so far 
as the Code contemplates that for such areas 
there shall be Metropolitan Magistrates. This 
institution needs to be utihsed systematically 
when an area not yet labelled as a metropolitan 
area for the purposes of the Code, enters that 
category'^ as a result of periodical increase in 
its population. 

Vill. URBANISATION AND THE BUREAU¬ 
CRACY 

8.1. The very content of the preceding chap¬ 
ters would indicate that urbanisation necessi¬ 
tates more laws,'® and more sub-laws’® and 
thus proliferate bureaucratic machinery. This 
increase in the quantum and diversity of bureau¬ 
cratic work, in an urban setting, postulates 
acquisition of greater powers by the bureau¬ 
cracy. Lawyers and the lay public are aware 
that increasing resort to the writ jurisdiction 
of the higher courts in India has brought into 
being a fairly complicated and profuse set of 
rules in the domain of administrative law. 
These rules regulate the exercise of discretion 
by the bureaucracy, whether the functions with 
which the bureaucracy comes to be invested 
are adjudicative or non-adjudicative. It 
follows that ordinary administrative training 
does not suffice to ensure that those invested 
with such functions would manage to keep 
abreast of the legal developments and to steer 
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dear of obvious illegalities. The only practi¬ 
cable way of ensuring this with reasonable 
success is to create and maintain some machi¬ 
nery for imparting to the senior bureaucrats 
the necessary knowledge and for refreshing 
their knowledge periodically. It is with this 
important objective in mind that the following 
concrete suggestions are offered. 

8.2. In the first place, there is need for a 
systematic course of instruction in administra¬ 
tive law for the senior members of the bureau¬ 
cracy. Such courses have been already start¬ 
ed in several departments, either in their own 
training schools or by some other mode. But 
the facilities available in this regard should be 
reviewed, so as to ensure that those facilities 
are available in all States and to officers of all 
departments. At first sight, it may appear 
that this is a mere theoretical suggestion, but 
the spate of litigation against State agencies 
which one now witnesses in almost every High 
Court (and even in the lower courts) is a re¬ 
minder that there is a very dire need for such 
training facilities. Many government and semi- 
government officers are still under the impres¬ 
sion that simple rulcp of natural justice (such 
as, giving an opportunity of hearing to a citizen 
before passing an adverse order) arc mere 
superfluous technicalities, forgetting that they 
are at the heart of democracy. 

8.3. The second suggestion that needs to be 
made is that a manual (of, say, not more 
than ten printed pages at the ma.ximum) should 
be made available to all senior officers. The 
manual may contain the gist of important and 
commonly applicable safeguards flowing from 
administrative law. These safeguards, not 
often found in the special laws with which 


departmental officers are ordinarily familiar, 
need to be impressed upon them. Such a 
manual need not be technical or too detailed. 
About ten paragraphs of text, with illustrations 
drawn from hypothetical situations or from 
reported decisions, should suffice. Where 
necessary, the basic material (which would be 
common to all departments) can be supple¬ 
mented by a summary of important rulings 
(on administrative law) on points of special 
interest to a particular department. It is im¬ 
portant to emphasise that officers of local auth¬ 
orities should not be left out of this exposure. 

8.4. On some matters, there is also need for 
a liberal approach by the bureaucracy towards 
claims of citizens.'^ 

IX. SUGGESTIONS 

9.1. By way of conclusion, it may be suggested 
that for tackling the problem of law as in¬ 
fluenced by urbanisation and for securing a 
systematic, continuous, comprehensive and co¬ 
ordinated review of the law and its imple¬ 
mentation, there is need to create within the 
appropriate Ministry a cell which will under¬ 
take the following principal functions :—- 

(a) review of the laws of special interest 
to big cities, in the light of field data;’* 

(b) monitoring the implementation of the 
relevant laws as for the time being in 
force;’* 

(c) making fresh proposals on the subject. 

9.2. This is apart from the suggestions made 
in some of the preceding chapters for specific 
amendments in tnc law (or for creating parti¬ 
cular types of machinery on specific matters). 


17. Para 5.4, supra. 

18. See para 2.4 and 2.5, supra- 

19. See para 5.1(ii), supra, and para 5.2, supra. 
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URBAN LAWS AND ADMINISTRATIVE PROCESS 


I. INTRODUCTION 

1.1. The various urban laws confer vast dis¬ 
cretionary powers on the administration to 
effectuate the policies and programmes envi¬ 
saged under them. Consequently the structur¬ 
ing and exercise of discretionary powers under 
these laws is a matter of important concern 
for urban policy planners. TTie courts have 
maintained a strict scrutiny over the exercise 
of discretionary powers. An analysis of judi¬ 
cial decisions is made with a view to showing 
the various grounds on the basis of which the 
courts have reviewed the conferment and 
exercise of administrative discretion. These 
are: 

(i) Malalide exercise of power; 

(ii) Exercise of power for improper pur¬ 
poses; 

(iii) Exercise of power on irrelevant consi- 
sideration; 

(iv) Exercise of power to be reasonable, 
non-discriminatory and non-arbitrary; 

(v) Exercise of power with due care and 
proper application of mind; 

(vi) Application of the principle of promis¬ 
sory estoppel- 

1.2. Under the ditlerent laws regulating urban 
planning with its wide ramifications, individual 
rights are being adjudicated. The courts, 
therefore, have insisted on the applications of 
the rules of natural justice which embody the 
concept of fairness. The judicial aim is not 
just to balance the administrative efficiency and 
fairness but to integrate the value of efficiency 
into the value of fairness. This is necessary 
to evolve an administrative ethos more respon¬ 
sive to people’s rights. In general, the princi¬ 
ples of natural justice have three basic require¬ 
ments : first, before a person’s rights are res¬ 
tricted or tsiken away, he must have adewate 
notice and fair opportunity of making objec¬ 
tions or representations. Second, he must have 
his objections or representations heard and 
decided by an unbiased and impartial autho¬ 
rity. Third, he is entitle_d to a decision 
supported by reasons, in other words, a speak¬ 
ing order. However, the extent of notice, the 
adequacy of opportunity and the nature of 
hearing and the adequacy of a reasoned decision 
depend on the circumstances of each case. 

1.3. Under the Land Acquisition Act, 1894, 
the central and state governments have been 
given vast powers to compulsorily acquire 
land for public purpose. The states have fur¬ 


ther power to acquire land under their respec¬ 
tive land acquisition, slum clearance, town 
planning, improvement and development legis¬ 
lations. The administrative process prescribed 
under them is almost similar posing identical 
problems of judicial review by the courts. 

1.4. Under the Urban Land (Ceiling and Re¬ 
gulation) Act, 1976 land in excess of the 
prescribed ceiling can be acquired by the com¬ 
petent authority in accordance with the pres¬ 
cribed procedure. It has also power to exempt 
any land in excess of the ceiling limit. 

1.5. The state legislations constituting numerous 
improvement trusts, housing boards, develop¬ 
ment authorities and corporations for town 
planning, slum clearance and housing schemes 
have b^n vested with vast powers to acquire 
land, remove slums and encroachments, demo¬ 
lish unauthorised constructions, promote 
housing schemes, construct and dispose of 
housing sites and ready-built houses and flats. 
While exercising their powers, these autho¬ 
rities, as instrumentalities of the State, are sub¬ 
ject to the same standards and norms of fair¬ 
ness, justice and reasonableness as the State 
itself. 

1.6. The problems of judicial review presented 
before the courts in matters of conferment 
and exercise of powers under the above 
legislations has almost been siniUar and the 
courts have propounded and applied generally 
the same broad principles of judicial review. 
These principles broadly stated are: violation 
of the principles of natural justice, doctrine of 
promissory estoppel, abuse of discretionary 
power on grounds such as mala fidcs, improper 
or collateral exercise of power, exercise of 
power on extraneous considerations^ ignoring 
relevant considerations, on arbitrariness, un¬ 
reasonableness, discrimination non-application of 
mind, acting under dictation, delegation, etc. 

II. MALA FIDES 

2.1 The exercise of powers mala fide means 
bad faith, dishonest intention or corrupt 
motive. Mala fide exercise of power has been 
considered to be abuse of power and the doc¬ 
trine of ultra vires has been appUed in such 
cases. The use of power for a purpose other 
than the one for which the power is conferred 
is mala fide use of power. Likewise, when 
an order is made for a purpose other than 
that which finds place in the order it amounts 
to mala fide exercise of power. In all such 
cases, the exercise of power is considered bad 
in law. The allegation of mala fides must not 
be vague but must be made with sufficient 
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particulars to convince the court. The burden 
of proving mala fides lies on the person making 
the allegation because if the order is regular 
on its face, there is a general presumption tfiat 
the administration had exercised its power in 
good faith and in the interest of the general 
public. Ordinarily, the person against whom 
mala fides are alleged must be made a party 
and that person himself must come forward to 
rebut the allegations. It is, however, not neces¬ 
sary that any particular ollicer was j-esponsibJc 
for the impugned action where the vaUdity of 
the action taken by a government was chal¬ 
lenged as mala fide as it may not be known to 
a private person as too what matters were con¬ 
sidered and placed. before the final authority 
and who acted on behalf of the government in 
passing the order. The vague allegations of 
mala fides, however, will not be enough to dis¬ 
lodge the burden resting on the individual who 
makes the allegation though what is required 
is not a proof to the bilt. These principles 
of mala fides have been applied by the Supreme 
Court and High Courts in a number of cases, 
particularly in land acquisition. 

2.2. Under the land acquisition legislation, 
it is at the discretion of the government to 
decide whether, and if so, which particular 
land in how much area is to be acquired. But 
if the discretion is exercised mala fide, the 
decision would be quashed by a court. Thus 
in State of Punjab v. Gurdial Singh' for the 
purpose of building a new mandi, a site was 
chosen by th^ Site Selection Board and New 
Mandi Control Board. Way back in 1962, the 
then Chief Minister of Punjab, Partap Singh 
Kairon laid the foundation-stone of the mandi 
at that place and a few poles were erected. 
Notification under section 4 and declaration 
under section 6 of the Land Acquisitio]i Act, 
1894 were is.sued in 1969. But in the next 
year, the proceedings were denotified and in 
1971, the lands belonging to respondents 1-21 
were notified. The denotified land belonged 
to Mr. X who was a person with considerable 
political influence. The Punjab &. Haryana 
High Court quashed the proceedings on the 
ground of mala fides. After a long intei val, 
the state again sought to acquire the same land 
belonging to the respondents by invoking 
emergency power under section 17 which was 
again qua.shed by the High Court on mala fide 
grounds. The Supreme Court dismissed the 
appeal of the state also on the same ground. 
In this case, the petitioners had alleged politi¬ 
cal rivalry about which details were given with 
sufficient details. X never contra^cted the 
allegations by filing an affidavit nor was he a 
member of any one of the boards which had 
selected the disputed sites. The allegations 
were denied by a person who himself was not 


a member of the boards and had no personal 
knowledge of the facts of the dispute. He had 
derived knowledge only from the ollicial records 
which was not accepted by the court. The 
court held that the allegations ol mala fides had 
not been rebutted and, therefore, they were 
proved and the action was quashed. 

2.3. This case should not be taken to be an 
authority for the proposition that the govern¬ 
ment cannot change the site for purposes of 
acqui.sition but then it should be done in accord¬ 
ance with prescribed legal procedure. If after 
a notification under section 4 and a declaration 
under section 6, the government feels genuine 
difficulties in acquiring the lands in question, 
the allegations of mala fides cannot be sustained. 
Thus, in Special Land Acquisition Officer v. 
M/S. Godrej and Boyce' twenty years after 
publication of a notification and declaration, 
the state govermeiit refused to acquire land on 
the ground that it had been encroached by slums 
so as to render it worthless for any project. The 
Supreme Court refused to accept the plea of 
mala fides against the government. 

2.4. The land acquisition proceedings were 
quashed on mala fide grounds in Collector (Dist¬ 
rict Magistrate) Allahabad v. Raja RatrA in 
the following fact-situation. The Allahabad 
Municipal Board had given a big plot of land 
in 1953 to Hindi Sahitya Sammelan Prayag for 
setting up a museum which was not used for 
over a quarter of a century. An adjoining plot 
was purchased by the respondent to build a 
sound-proof air conditioned cinema theatre. The 
Sammelan was wholly opposed to the construc¬ 
tion of the theatre near its campus and therefore, 
when the petitioner applied for a certificate o! 
approval under rule 3 read with Rule 7(2) of 
the U.P. Cinematograph Rules, 1951 for con.s- 
truction of the theatre, the Sammelan authorities 
raised peaceful as well as violent protests and 
raised objections before the authorities against 
giving of approval. Overruling the objections, 
the District Magistrate, the licensing authority 
granted the requisite certificate. 'J'hc Sammelan 
sent letters to various authorities for the can¬ 
cellation of the certificate but did not succeed. 
'I’hcn it wrote to the state government for ac¬ 
quisition of land. Ultimately, in 1974, a notifi¬ 
cation under section 4(1) of the Land Acquisi¬ 
tion Act wa.s issued for the acquisition of the 
said land of the respondent for public purpose, 
viz., for extension of Hindi Sangrahalaya of 
Hindi Sahitya Sammelan Prayag, The notifi¬ 
cation was challenged by the respondent, inter 
alia, on the ground that the land was being 
acquired on mala fide grounds. The court 
noted that the land already in the possession of 
the Sammelan was lying unused for a very long 
time. The Sammelan had not succeeded in 
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getting the certificate issued in respondent’s 
favour cancelled despite its best cllorts. The 
court, therefore, held that the need for land for 
Sangrahalaya was a figment of imagination con¬ 
jured up to provide an ostensible purpose for 
acquisition. The Sammelan had already enough 
land for its use and the land in question was not 
being acquired for my of the objects of the 
Sammelan. The purpose was actuated by a 
desire not to have a cinema theatre in its vici¬ 
nity. The Sammelan itself was intending to 
construct its own natyashaUi for staging dramatic 
performances and a rangmanch for performing 
dances. The court further hcld‘ ; 

Where power is exercised for extraneous 
or irrelevant considerations or reasons, it 
is unquestionably a colourable exercise 
of power or fraud on power and the 
exercise of power is vitiated. If the 
power to acquire land is to be exercised 
for an extraneous, irrelevant or non- 
gennanc consideration, the acquiring 
authority can be charged with legal mala- 
jides. In such a situation there is no 
question of any personal ill-will or motive. 

One significant aspect of this case is that the 
respondent had not impleaded the Sammelan as 
a party in the writ petition nor was it impleaded 
as such even in appeal before the Supreme 
Court. Ordinarily, therefore, the Sammelan had 
no right to be heard in the court and the court 
could not have considered its view point. The 
Supreme Court, however ignored this aspect of 
the matter and allowed the Sammelan to ad¬ 
vance its arguments. The acquisition proceed¬ 
ings were ultimately quashed on several grounds 
including mala fide exercise of power. 

2.5. The decision in Gurdial Singh case was, 
however, distinguished by the Kerala High 
Court in Thomas John v. R.D.O. Chengannut\ 
In this ease, the government had initiated pro¬ 
ceedings for requisition of land which was in the 
possession of tenants. The tenants challenged 
the proceedings on the ground that proceeding.^ 
were initiated by the government at the instance 
of the landlord on mala fide grounds. The 
court, while rejecting the contention and dis¬ 
tinguishing Gurdial Singh case, held that the 
mala fides of the landlord were to be distin¬ 
guished from the action of the land acquisition 
authorities against whom there was no allegation 
of mala fides. The petitioners had not con¬ 
tended that the authorities had dropped the 
proposal to acquire any other land and a new 
site was selected under the pressure of some 
other persons. In view' of this, the court refused 
to quash the proceedings on mala fide grounds. 

2.6. The abuse of discretionary power on 
mala fide grounds had been subject matter of 


judicial review not only in respect of land ac¬ 
quisition proceedings but also in a case where 
a building constructed after permission was 
sought to be demolished on mala fide grounds. 
Thus in Express Newspapers Pvt. Ltd. v. Union 
of India,'' the petitioner had started the cons¬ 
truction of a building on two plots of land taken 
by it on lease from the Union of India alter 
getting permission cf the Union Minister for 
Works and Housing with an increased FAR ol 
360 and a double basement. Subsequently, two 
notices were served on it. One was by the Zonal 
Engineer (Building), Municipal Corporation of 
Delhi, to show cause why the action of demoli¬ 
tion of the building should not be done under 
sections 343 and 344 of the Delhi Municipal 
Corporation Act, 1957 for having started un¬ 
authorised construction contrary to the Delhi 
Master Plan, Zonal regulations and municipal 
bye-laws. The other notice was served by the 
Engineer Oificer, Laud and Development Office, 
New Delhi, purporting to be on behalf of the 
lessor. Union of India, to show cause why the 
lessor should not re-enter upon and take posses¬ 
sion of the land on the ground that certain 
clauses of the lease-deed had been violated. The 
petitioner contended that the construction was 
started after getting the required permission and 
there was no violation of the terms of lease. 
Mala fides was attributed to then Lt. Governor 
of Delhi who was bent upon bringing about the 
stoppage of the publication of the Indian Ex¬ 
press newspaper published by the petitioner 
which has consistently been critical of the gov¬ 
ernmental policies. The petitioner cited several 
facts to show the invQlvement of the Lt, 
Governor. It w'as further contended that the 
power was being exercised not for the purpose 
for which it was conferred but with ulterior 
motives. It never committed violation of the 
terms of the lease-deed or any plan, regulation, 
or bye-law. In his affidavit, the Lt. Governor did 
not specifically deny the allegation of motives. 
There was a bare denial with the assertion that 
the facts were not ie.lcvant. Under the circum¬ 
stances, the court held that the allegation of 
mala fides was proved. The relevancy or 
unrclevancy of facts was not for the parties to 
decide but a matter ior the court to decide. The 
two notices were therefore quashed. 

ill. ARBITRARINESS, UNREASONABLE¬ 
NESS AND DISCRIMINATION 

3.1, Article 14 guarantees to every person equa¬ 
lity before law and equal protection of laws 
within the territory of India. It ensures fairness, 
justice and reasonableness in all state actions, 
administrative, legislative or judicial. It strikes 
at arbitrariness of all kinds. The salutary prin¬ 
ciples of equality, non-arbitrariness, fairness, non¬ 
discrimination and reasonableness have been 
applied in case of urban laws and development. 
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3.2. When land can be acquired by the state 
for a particular purpose under two or more 
statutes, it is for the executive authorities to 
decide under which statute land should be ac¬ 
quired. Ihus, it was held in Nandexhwar Pra¬ 
sad V. U. F. Government' by the Supreme Court 
that the fact that lands could be acquired for a 
scheme under the Kanpur Urban Development 
Act, 1945, did not prevent the government from 
acquiring lauds for the same purpose under the 
Land Acquisition Act. Despite this, the quco- 
tion arises whether the government can at u,'> 
discretion choose orie of the two statutes at its 
sweet will to acquire land when tho.se conlaiii 
separate procedure and different provisions in 
respect ot calculation and payment of compen¬ 
sation. In P. Vajravelu Mudaliar v. Spl. Dy. 
Collector.’' the court struck down land Ac¬ 
quisition (Madras) Amendment Act, 1961, for 
violating article 14 since two laws were in force 
for acquisition of land without any reasonable 
cla.ssification; one under the Land Acquisition 
Act for public purpose generally and the other 
the Madras Amendment Act under which land 
was to be acquired for housing purposes. The 
court found that this classification was based 
merely on the purpose of acquisition which was 
not reasonable. This case was distinguished by 
the Supreme Court in State of Gujarat v. 
Shantilal' in which it was held that sections 
53 and 67 of the Bombay Town Planning Act, 
1955 did not violate article 14 as the method 
of determining compensation in respect of lands 
which were subject to town planning scheme 
was prescribed under that Act and there plan¬ 
ning scheme was prescribed under that Act and 
there was no option to acquire the land under 
the Ltmd Acquisition Act or under the Town 
Planning Act. 

I'his decisi(m was followed in State oj Maha¬ 
rashtra V. Basantihai.'" The vahdily of section 
44(3) and (4) of the Maharashtra Housing and 
Development Act, 1977 was challenged on the 
basis that it provided a diilercnt method of 
determining compensation payable in respect of 
lands situated within the municipal limits from 
the one under the I.and Acquisition Act which 
provided the method of determining compensa¬ 
tion in respect of rural lands. The owner in a 
municipal area was placed in a less advantage¬ 
ous position than the owner in a rural area which 
amounted to disci iminatiqii. The Supreme 
Court held that the land In municipal area 
enjoyed certain advantages which were not avai¬ 
lable in the case of land in rural areas. The 
potentialities of land in municipal area were 
more than those in case of rural areas. Under the 
legislation, the stale government could not treat 


one piece of land in a municipal area iil one 
way and another piece in that area in a different 
way. All lands in the municipal area were to be 
valued in a similar manner under the Maha¬ 
rashtra Act and all lands in the rural areas were 
lo be valued in a similar way under the Land 
Acquisition Act. Such a classification did not 
violate article 14. 

3.3. I'hc decision in Nagpur Improvement 
Trust V. Vithal liao'^ is a significant judicial 
pronouncement on <be subject of discriminatory 
method of payment of compensation for land 
acquisition under article 14. Lhe court conceded 
that the state could make a reasonable classifi¬ 
cation for the purpose of legislation but it must 
be founded on intelligible differentia having a 
rational relation with the object sought to be 
achieved by the legislation in question. The 
object must be lawful and not discriminatory. 
The appellant prepared a housing scheme which 
was approved by the state government under 
the Nagpur improvement Trust Act, 1936. 
Thereafter, land acquisition proceedings were 
initiated and the amount of compensation was 
fixed by the land acquisition officer in respect 
of land which was occupied by the respondent 
as a tenent. The validity of the Act was chal¬ 
lenged, inter alia, on the ground that it was 
violative of article 14 in as much as it em¬ 
powered the acquisition of land at prices lower 
than those which would have been payable if 
the land were acquired under the Land Ac¬ 
quisition Act. The court noted that under the 
Improvement Trust Act compensation was paid 
not according to market valpe of the land as 
permissible under the Land Acquisition Act 
but according to the market value of the use to 
which land was put on the date of acquisition. 
Thus, if a land was being used for agricultural 
purposes, even though it had a potential value 
as a building site, the potential value of that 
land was to be ignored. Thus, the actual amount 
of compensation would be much less for actual 
use than its potenlial value. Moreover, the owner 
of land was not entitled to 15% solatium under 
the Improvement Trust Act to which he is en¬ 
titled under the Land Acquisition Act if land was 
acquired under that Act. The court also noted 
that the land acquired for the trust wa.s in any 
case acquisition by the state itself and therefore, 
the choice of machinery under one of the two 
statutes also vested with the state government 
insclf. It was held that the object of legislation 
under both cases was compulsory acquisition of 
land for public purposes. The land owners 
were not concerned with the purpose for which 
land was actually being acquired from them. They 
stood on the same footing and therefore, could 
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not be given different treatment in payment of 
compensation. The state cannot formulate 
different principles of compensation on the basis 
that the owner was cld or young, healthy or 
ill, tall or short or whether the owner was an 
advocate or a politician. Likewise, the state 
cannot discriminate in payment of compensation 
on the ground that land was being acquired for 
one purpose or another. A classification based 
on public purpose was not permissible under 
article 14 for the purpose of determining com¬ 
pensation unless the owner of the land himself 
was the beneficiary of the housing scheme. Like¬ 
wise, no classification could be made on the 
basis of the authority acquiring the land. Re¬ 
cently, Assam High Court in Collector oj 
Kamrup v. Anandi Dehi^' declared as invalid 
a provision of the Assam Land (Requisition and 
Acquisition) Act, 1948 which had barred pay¬ 
ment of solatium which the land owner would 
have been entitled had his land been acquired 
under the Land Acquisition Act. The Land 
owner was held entitled to solatium despite the 
bar. 

3.4. In State of Kerala v. T. M. Peter^-^ the 
Supreme Court had held that prescribing two 
different procedure.s under separate legislations 
cannot by itself be held to be discriminatory. 
However, where the government was the reposi¬ 
tory of two powers, that is, power of requisition 
as well as acquisition qua the same property and 
if the purpose could be achieved equally by 
“one which causes lesser inconvenience and 
damgc to the. citizen concerned unless the repo¬ 
sitory of both the powers suffers from any insur¬ 
mountable disability, user of one which is dis¬ 
advantageous to the citizen without exploiting 
the use of the other would be bad not on the 
ground that the Government has no power but on 
the ground that it will be a misuse of power 
in law.’^” Likewise when the state government 
initiated proceedings for acquisition of land 
under the Land Acquisition Act for the cons¬ 
truction of a dam but dropped the proceedings 
and then started the proceedings for acquisition 
of surplus land under the Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) Act, 
1961, the action o.f the government was consi¬ 
dered by the court to be misuse of power and 
therefore invalid.’The Chandra Bansi Singh 
V. State of Bihar}'' the Supreme Court found 
violation of article 14 in a land acquisition 
matter where a large tract of land belonging to 
several persons was notified for acquisition for 
the purpose of construction of houses and allot¬ 
ment to persons belonging to low and middle in¬ 


come groups, but after six years the land belong¬ 
ing to a particular family was released from 
acquisition by the government by way of pure 
favouritism. The court upheld the original noti¬ 
fication for acquisition of land under section 
4(1) of the Land Acquisition Act. 

3..5. The reservation of houses made by the 
New Okhla Industiial Development Authority 
(NOIDA) constituted under the U.P. Industrial 
Area Development Act, 1976 was challenged on 
the ground of discrimination and arbitariness 
in I. L. Dhingra v. State of U.P}’’ The reser¬ 
vation of houses in favour of political sufferers 
and the employees of central government, public 
undertakings and international organistions was 
quashed under article 14 but reservation in 
favour of persons whose lands had been ac¬ 
quired, entrepreneurs of NOIDA, their em¬ 
ployees and the employees of NOIDA as also 
in favour of the principal financiers—HUDCO 
—was upheld by the court. 

3.6. While conferring discretionary power, the 
courts have emphasised that adequate guidelines 
must be provided for the exercise of power by 
the delegate. If unguided and imcanalised power 
had been conferred on an administrative autho¬ 
rity, it would be arbitrary. The existence of a 
corrective machinery by way of appeal or revi¬ 
sion against the order is one of the safeguards 
against arbitrary exercise of power but if such 
machinery was not provided, it will not neces¬ 
sarily mean that the conferment of power is 
arbitrary. If other safeguards exist, the court 
may ignore the non-existence of corrective machi¬ 
nery. Thus section 54 of the Bombay Town 
Planning Act, 1955 read with rule 27 framed 
thereunder confers power on the local authority 
to evict occupants of lands, inter alia, by sum¬ 
mary procedure. The Act and rules do not 
contain any provision for appeal/revision against 
an eviction order. The validity of the Act was 
upheld in M/s.. Babubhai & Co. v. Slate of 
Gujarat}^ The court pointed out that mere 
absence of corrective machinery would not make 
the power unreasonable. While exercising the 
power, the authority will have regard to several 
factors, such as on whom power is conferred, 
hicrachical status of the officer, ‘the nature of 
power—exercise of power on the subjective 
satisfaction of the authority or exercise of power 
objectively by reference to some existing facts 
or tests, quasi-judicial power requiring the ob¬ 
servance of the principles of natural justice. All 
these factors are to be considered in the light 
of (he scheme of the Act and its purpose. The 
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summary eviction procedure was to be used 
against those who were not entitled to use the 
lands. The power was conferred on a local 
authority which was presumed to be a highly 
responsible body. The power was to be exer¬ 
cised by I'cference to the final scheme and after 
observing the principles of natural justice. Tf, 
however, despite these safeguards, the power 
was exercised imlafide or for extraneous or 
irrelevant considerations, the order would be 
subject to judicial review by the courts. This 
decision was followed in P. A. Shah v. SiahJ of 
Giijaratd'' in which the court further rejected 
the contention that the procedure prescribed 
under the above Act was discriminatory because 
if the land Acquisition Act had been applied, 
ihe appellants would have got the benefit of the 
machinery provided under that Act. 

3.7. It is significant to point out that when 
discretionary power is conferred on the execu¬ 
tive authority, there is no presumption that it 
would be abused. Accordingly the court up¬ 
held the validity of section 64(a) of the U.P. 
Town Improvement Act, 1919, as extended to 
Delhi.-'' It has been held that the power granted 
to revoke or modify permission already granted 
for the development of land for housing given 
to the Municipal Commissioner under the Maha¬ 
rashtra Regional and Town Planning Act, 1966 
was not unguided since the power was to be 
exercised when it was expedient to do so having 
regard to the development plan prepared or 
under preparation. The power was to be exer¬ 
cised after hearing the person likely to be ad¬ 
versely affected by the order.^-'^ 

3.8. The recent tendency to arbitrarily in¬ 
crease the cost of construction of houses and 
flats by housing boards and authorities has been 
quashed by the courts. Thus, in Sadhana Agra- 
wal V. Indore Development Authority,'^- the 
cost of construction of residential flats under the 
Regulations for Disposal of Houses, Flats, Build¬ 
ings and other Structures, 1984 framed under 
the M. P. Nagar Tatha Gram Nivesh Adhiniyam, 
1973, was increased by more than 100 per cent 
of the original cost. The court quashed the 
price fixed on the ground of arbitrariness. Like¬ 
wise, in Aja! Pal Singh v. Bareilly Development 
Authority^' enhancement in the cost of flats 
by 100 per cent and increasing the montldy 
instalments by more than 50 per cent of the 
original amount was likewise qushed by the 
court which emphasised that the authority must 
establish that the action was not arbitrary. 


3.9. The exercise of power by the Bombay 
Municipal Corporation to refuse to renew grant 
hawking licences to pavement hawkers was up¬ 
held as a reasonable restriction on the rights of 
hawkers in Bombay Hawkers’ Union v. Bom¬ 
bay Municipal Corporation.-^ 'Ihe hawkers 
were carrying on their trade of hawking their 
wares in Greater Bombay standing or squatting 
on public streets causing serious impediments to 
the free movement of pedestrians and vehicular 
iraflic. The petitioners contended that they had 
fundamental right to carry on their trade, busi¬ 
ness and calling under article 19(l)(g) of the 
Constitution and the respondent was arbitrarily 
refusing to grant/renew their hawking licences 
which resulted in the removal of the petitioners 
along with their goods from the places of their 
business. The court repelled the contention on 
the ground that no citizen had a right to carry 
on trade so as to cause nuisance, annoyance or 
inconvenience to the other members of the 
general public. The streets were meant for use 
by the general public and not for carrying on 
trade by a private individual. The restriction 
was, therefore held to be reasonable. 

3.10. The validity of most of the provisions 
of the Urban Land (Ceiling and Regulation) 
Act. 1976 was upheld under article 14 in Bhim 
Singhji V. Union of India.-"' It has recently 
been held by the Andhra Pradesh High Court 
that the power given to competent authority 
under .section 20(1) of the above Act to grant 
exemption to a person to hold land in excess of 
ceiling provided therein was not an arbitrary 
provision. The authority is expected to exercise 
the power of exemption in public interest or 
in the interest of land owner and further the 
power is to be exercised after hearing the 
applicant.-® 

IV. SUBJECTIVE SATISFACTION 

4.1. When the government or its agencies are 
vested with power to decide on their subjective 
satisfaction, they are required to do so not on 
subjective factors but on objective considera¬ 
tions. Section 3(1) of the Andhra Pradesh Slum 
Improvement (Acquisition of land) Act, 1956 
provides that when the government “are satis¬ 
fied that any area is or may be a source of 
danger to the public health, safety or conveni¬ 
ence of its neighbourhood by reason of the area 
being low lying, insanitary, squalid or other¬ 
wise, they may by notification in the A. P. 
Gazette declare such area to be a slum.” The 
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Andhra Pradesh High Court heW that the gov¬ 
ernment must examine whether these objective 
lests were saiished before declaring an area as 
slum.-' Section 103 of the Punjab Town Im¬ 
provement Trust Act, 1922, empowers the state 
government to dissolve an improvement trmt 
(a) where all sanctioned schemes have been 
c.xeculcd (b) wlicre such schemes have not been 
completed but have been substantially executed 
thus rendering the continuance of the trust un¬ 
necessary in the opinion of the government and 
(c) where, in the opinion of the state govern¬ 
ment, it is expedient that the trust should cease 
to exist. In Jagdisli Rai v. State of Punjab,-^ 
the petitioners challenged the dissolution of 21 
trusts by a notification on mala fide grounds 
and violation of the principles of natutal justice. 
Ihcy contended that various development and 
improvement schemes were at different stages 
of execution and untimely dissolution of the 
trusts had halted them. The government pleaded 
that the action was taken as a matter of policy 
on consideration of all the materials. The court 
held that the grounds provided under section 
103 were either factual or based on subjective 
satisfaction of the government that it was expe¬ 
dient to order the dissolution. Those had 
nothing to do with any kind of misconduct, 
abuse of power, corruption or incompetence of 
the chairman cir members of the trusts. The 
ground of ‘expediency’ was wide. Tf was an 
independent, extensive and distinct power which 
was in no way c'rcumscribcd by the limitations 
of the other two grounds. The court, therefore, 
did not deem it fit to interfere with the im¬ 
pugned action of the government. 

4,2, The question of “public purpose” for 
acquisition of land is to be decided ^ by the 
government on ^heir subjective satisfaction and 
the courts generally do not interfere with that 
decision unless ihe power has been misused or 
prirna jade no public purpose is involved in the 
case. Thus in Arora v. State of U Pd’ the 
court refused to quash the land acquisition on 
the ground that it was being done for public 
purpose as decided by the state government. 
However, the land acquisition in Collector 
{District Magistrate), Allahabad v. Raja Ram^^ 
was quashed by the Supreme Court as no purpose 
was involved in that case and the land was 
beina acquired with ulterior motives. It has 
recently been held that allotment of surplus land 


Regulation) Act, 1976 for sick textile under¬ 
takings was for common good and the same was 


valid.-' 

4.3. The satisfaction about ‘urgency’ for ac¬ 
quisition of land was challenged in some signi¬ 
ficant cases. The inviting and consideration of 
objections under section 5-A of the Land Ac¬ 
quisition Act may be ignored if a notification 
under section 17(1) was issued in respect of 
waste or arable land which was urgently to be 
acquired. The burden of proving urgency and 
existence of waste or arable land lay on the 
government, in Narayan v. State of Malm~ 
rashtra,^- the land was being acquired for 
industrial and residential use. Prime facie such 
action did not call for immediate possession of 
land. Such schemes take a long time to mate¬ 
rialise. The subjective satisfaction of the com¬ 
missioner, was, therefore, not sustainable. Like¬ 
wise, in Dora Phalauli v. State of Punjab"^ the 
notification of the collector issued under section 
17(1) was quashed on the ground that the 
statutory conditions had not been fulfilled. How¬ 
ever, merely because there has been delay in 
taking action after issuing notification inider 
that provision may not be a ground to strike 
down the notification. If the officials entrusted 
with the task were negligent or tardy, the acqui¬ 
sition could not be quashed in all cases.-’'* Re¬ 
cently in State of V.P. v. Pisla the 

notification issued under section 17(1) dispen¬ 
sing with enquiiy under section 5A was upheld 
despite some delay in the proceedings. 

V. COLOURABl.F. EXERCISE OF POWER 

5.1. If under the colour of power conferred 
l\)r one purpose, the authority intends to achieve 
something also not authorised, the action would 
be quashed by the court on the ground of 
colourable exercise of power. With reference 
to land acquisition for a public purpose, the 
Supreme Court in Somavanti v. State of 
Punjab,^” held that if it appears that what the 
government was satisfied about was not a public 
purpose but a private purpose or no purpose at 
all. the action of the government would be colour¬ 
able as not being rclatablc to the power conferred 
upon it by the Land Acquisition Act and its 
declaration of public purpose would be a nullity, 
acquired under the Urban Land ' (Ceiling and The cases on mala fides are clearly appHcab.c 
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in such a situation. Successive notifications for 
the exercise of the same land under the Land 
Acquisition Act cannot by itself be considered 
to be a colourable exercise of power. Thus, in 
Ghansham Dass Goyal v. State of Haryana^' 
the court held that the validity of each notifi¬ 
cation was to be judged independently. Even 
when a notification was quashed, there was 
nothing preventing the govt, from issuing for 
the government to issue a fresh notification. 
The issuing of such a notification could not be 
termed as colourable exercise of power. In 
Collector (District Magistrate) Allahabad v. 
Raja Rain,’*^ the court quashed the land acqui¬ 
sition on the ground that the land was not being 
acquired for any public purpose but to serve the 
interest of Hindi Sahitya Samnielan, Prayag who 
did not want a cinema theatre in their vicinity 
which was proposed to be started by the res¬ 
pondent. In lilgin-Properties v. Slate of West 
Bengal,^'' however, the court did not quash the 
order of requisition passed by the respondent 
under the West Bengal Premises Regulation and 
Control (Temporary Provisions) Act, 1947. The 
petitioner had pleaded that prior to the passing 
of the impugned order, it had seeured an evic¬ 
tion order against Caxton & Co. and the requi¬ 
sition order was passed for the benefit of the 
company and its employees. The order was, 
therefore, aimed at frustrating the eviction 
order. The court negatived the argument on 
the ground that the respondent had followed the 
normal prescribed procedure in passing the 
order and had applied its mind to the case and 
therefore the order was valid. 

Vr. RF.LEVANT AND TRRHT.FVANT 
CONSIDERA'rrON.S 

(S.l. Tt is well settled that an action taken 
ignoring relevant considerations or by taking into 
account irrelevant considerations would vitiate 
it. It has been held that potentiality^ of land 
was a relevant consideration for calculating com¬ 
pensation to be paid to the owners of lands 
acquired by the government.^*’ In R. L. Arora 
V. State of U.P.^^ the court found that the satis¬ 
faction of the government to acquire land for a 
private company for the construction of a textile 
machinery parts factory was based on irrele¬ 
vant consideration. Under section 40 of the 
Land Acquisition Act, the consent for acquisi¬ 
tion for a company could be given only whep 
the government was satisfied that such acquisi¬ 


tion was needed for the construction of a work 
which was likely to prove useful to the public. 
The court held that the consent was not based 
on relevant considerations. The Act was subse¬ 
quently amended for acquisition of land for a 
company. 

VH. ULTRA VIRES AND JURISDICTIONAL 
ERRORS 

7.1. Relaying on Dora Phalauli v. State of 
Punjab^- the Rajasthan High Court quashed 
a government notification issued under the 
Rajasthan Land Acquisition Act, 1953 as being 
ultra vires the Act. The Act provided that a 
notification under section 17(1) could be issued 
by the govcrmiicnl dispensing with enquiry 
under .section .5A only when two conditions 
were fulfilled : namely, that the case of urgency 
and that the land proposed to be acquired was 
a waste or arable land. If any of these condi¬ 
tions is not fulfilled, the notification would be 
invalid. The court quashed the notification as 
i( did not indicate whether the land in ques¬ 
tion fell under waste or arable category.'*'’ 

Section 18(1) of the Rajasthan Land Acqui¬ 
sition Act provides that the government depart¬ 
ment on whose behalf land is being acquired 
or any person interested who has not accepted 
the award of compensation or the amendment 
thereof may, apply within the prescribed time 
to the collector, for making a reference to the 
court. In Lai Decn v. State of Rajasthan,*' the 
land acquisition oJficer made an award of com¬ 
pensation for a.cquisition of a well. Subse¬ 
quently, the well was handed over to the mili¬ 
tary authorities. According to the award, com¬ 
pensation was placed at the disposal of collector 
for public utilities as it related to a public pro¬ 
perty. The petitioner did not accept the award 
and made an application for reference to the 
court. The collector refused to make the refer¬ 
ence on the ground that no new ground had 
been shown by the applicant regarding his owner¬ 
ship of the well and the available proof had 
already been examined at the time of giving the 
award. The court quashed the collector’s 
order on the ground that the collector had no 
jurisdiction to decide the application on merits. 
No discretion vested in him for refusing to make 
a reference once the conditions mentioned in 
.section 18(1) wore fulfilled. The failure to 
exercise jurisdiction was not proper. It has 
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likewise been held in Bliera Rum v. State of 
Rajasthan^'’ that once an award had been passed 
and filed in the collector’s oifice, the land ac¬ 
quisition officer had no jurisdiction to review 
the award. The court, however, did not quash 
the order passed by the land acquisition officer 
after reviewing his own earlier order on the 
ground that the quashing of the second order 
would amount to restoration of an illegal order. 
It has likewise been held that the order passed 
by the A. P. Housing Board under A. P. Hous¬ 
ing Board Act, 1956 directing the allottees of 
a house to close the ventilator as it affected the 
privacy of inmates of a neighbtruring house was 
without jurisdiction and illegal. 

VIII. SUB-DBl.EGATION 

Section 6(1) of the l.aud Acquisition Act 
provides for the authority which is to sign on 
behalf of the government. When the appro¬ 
priate government is satisfied that any particular 
land is needed for a public purpose "‘a declara¬ 
tion shall be made to that effect under the signa¬ 
ture of a Secretary to such Government or some 
officer duly authorised to certify its orders.” In 
1. G. Joshi;^’’ the declaration was signed by the 
under-secretary ‘‘by order and in the name of the 
Governor”. The authentication was thus in 
accordance with article 166 of the Constitution. 
Upholding the action, the court pointed out that 
under the relevant Rules of Business of the 
government, all secretaries were placed on equal 
footing as regards authentication of govern¬ 
mental orders. It was further held that even if 
the under-scerctary did not possess the jmwers 
as secretary, he would have been competent as 
an officer duly authorised to authenticate the 
orders under the Rules of Business. 

If there is no enabling provision, the execu¬ 
tive authority could not sub-delegate its power 
to arrive at a particular satisfaction. Thus, the 
satisfaction under section 6(i) of the Land Ac¬ 
quisition Act and section 6(ii) of the Rajasthan 
Land Acquisition Act, 1953, could not be dele¬ 
gated. In Mela Ram^^ the power to certify the 
satisfaction and also the decision to acquire 
land was delcg.ated by the government to the 
collector. 1’hc court quashed the exercise of 
power by the collector, since no delegation in 
favours of collector was permissible to arrive at 
‘satisfaction’ about the requirement of land. 


IX. NATURAL JUSTICE 

9.1. Since the decision of the House of Lords 
in Ridge v. Baldwin,''•> the courts have virtually 
discarded the traditional distinction between 
administrative and quasi-judicial functions in so 
far as the application of the principles of natural 
justice is concerrieci. The courts insist on fair¬ 
ness in ail executive actions which entail any 
civil or penal consequences. Article 14 strikes 
at arbitrary actions of state and its instrumenta¬ 
lities. The rules of natural justice have been held 
to be applicable not only to cases covered by 
article 14 but to all cases of decision-making by 
the state and its agencies. These rules are appli¬ 
cable in all cases except when they have been 
expressly O'r impliedly excluded. The watershed 
in this area in India is provided by State of 
Orissa v. Dr. Bina Parti Dei'" and A. K. Kraipak 
v. Union of India-’' and the principles of natural 
justice have now crystallised in cases such as 
Maneka Gandhi v. Union of India,Mohinder 
Singh Gill V. Chief Election Commissioner,^^ 
.S'. L. Kapoor v. Jag Mohan"* and Swadeshi 
Colton Mills v. Union of India."" 


9.2. J'he norms of fairness and principles of 
natural justice have been applied by the courts 
in cases relating to land acquisition, laud ceiling, 
slum clearance and housing schemes. Sometimes, 
the .statute itself prescribes a particular pro¬ 
cedure to ensure fairness in action such as notice, 
inviting and consideration of objections, publi¬ 
cation and even hearing to the person likely to 
be affected by the proposed action. The courts 
have quashed executive actions taken in viola¬ 
tion of the prescribed procedure. But very 
often, the courts have insisted on the observance 
of the principles of natural justice even though 
not statutorily required. 


9.3. The pavement and slum dwellers and 
hawkers of goods and wares on public roads 
and streets have posed a serious threat to 
the planned development of towns and me¬ 
tropolitan cities and have created serious 
inconvenience to the members of the general 
public who have a right to unhindered use 
of public places. The attempts of the State 
Governments and local authorities to evict 
them have been met with stiff resistance. 
They have generally pleaded their own 
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fuiidaiucnlal right to life and carry on their 
business at the places they have occupied 
for a long time. Thus in (Jlga Teilis v. 
Bombay Municipal Corpn.^'- the petitioners 
claimed their fundamental right not to be 
evicted from Iheir shelters located on the 
pavemenis without notice and being offer¬ 
ed suitable alternative accommodation having 
basic amenities like water, drainage, electri¬ 
city, etc. They claimed their rights under 
article 21 oi the Constitution on the basis 
that the right to life would be illusory 

without a right to protection of the means 

by which alone life could be lived, i.e., means 
OI baie subsistence available in the city and 
that right could be taken away only by the 
procedure established by law which was fair 
and reasonable. The respondents admittedly 
demolished huts on the pavements without 

notice since it was not required under sec¬ 

tion 314 of the Bombay Municipal Corpo¬ 
ration Act, 1888. The petitioners contend¬ 
ed that the procedure prescribed by section 314 
was in violation of article 21 as it not 
only did not require giving of notice before 
demolition but expressly provided that the 
corporation may cause the encroachment to 
be removed "without notice”. Y. V. Chan- 
drachud C. J., (as he then was) while uphold¬ 
ing the validity of the section, held that that 
section was merely an enabling provision. It 
did not command that the Commissioner shall 
cause an encroachment to be removed without 
notice. He had merely a discretion to do 
so. That discretion was to be exercised in 
a reasonable manner in accordance with the 
constitutional mandate contained in article 21 
that the procedure for performing a public act 
must be fair and reasonable. The power 
was to be exercised sparingly in cases of 
a tenancy which brook no delay. In other 
cases, no departure from the audi alteram 
partem rule was presumed under that provi¬ 
sion which provided only an exception and not 
the general rule. A departure from the fun¬ 
damental rules of natural justice would be 
presumed to be intended by the legislature 
only in circumstances which warranted the 
same and these circumstances must be shown 
to exist by those who affirmed their exis¬ 
tence when required to do so. Notice was 
necessary even though in a generality of cases 
the pavement dwellers may not have an 
effective answer for their action because 
justice should not only be done, it must 
manifestly be seen to have been done. In 
K. Chandra v. State of Tamil Nadu^' the 
Supreme Court was satisfied that the Govern¬ 


ment was taking necessary steps for improv¬ 
ing slums and providing alternative accom- 
mi)dalion to the slum dwellers and that was 
wily it did not pass any order except that 
their removal was stayed for about six 
months. Merely providing alternative site 
to the slum dwellers was not considered 
adequate by the Madras High Court on 
the ground that the statutory requirement of 
show cause notice for declaring an area 
slum clearance as prescribed under section 11 
(1) of the Tamil Nadu Slum Areas (Improve¬ 
ment and Clearance) Act, 1971 had not been 
complied with.“'’ The Andhra Pradesh High 
Court has held that if a notification was issued 
under the A. P. Slum Improvement (Acquisi¬ 
tion of Land) Act, 1956, declaring an area as 
slum, no civil consequences foUow from 
that notification until another notification 
acquiring the land was issued. Therefore 
the principles of natural justice were not 
attracted at the stage of first notification. 

I’he first notification can however be 
challenged after the second notification for 
acquisition of land had been issued.'’-' 

9.4. With reference to the Urban Land 

(Ceiling and Regulation) Act, 1976, it has 
been held that while granting exemption 
under section 21(1) to hold land in excess of 
the ceiling limit, a tenant of the premises 

was not entitled to be heard as such 

exemption did not amount to final deter¬ 
mination of the rights of the parties and 

therefore, there was no violation of the 
principles of natural justice.'"' However having 
regard to the object of that .section and 
serious consequence which will ensue in case 
the claim of exemption was not accepted, it has 
been held that the claimant has to be heard 
before refusal of his claim so that he could 
show that cither the public interest would 
suffer or undue hardship would be caused 
to him in case the exemption was not 
granted. The rule of natural justice has not 
been excluded in such a case. As the claimant 
in the prc.sent case was not heard before 
his claim was rejected, the decision of the 
competent authority was quashed on the 
ground of lack of fair hearing."' 

9.5. I’he Cantonment Board has power 
under the Cantonment Act, 1924 to revise or 
reconsider a building plan sanctioned by it 
after affording an opportunity of showing 
cause and hearing the persons affected."" The 
Municipal Commissioner has power under the 
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Maharashtra Regional and Town Planning 
Act, 1966 to revoke or modify the permis¬ 
sion already granted by it if he finds it 
expedient to do so having regard to the 
development plan prepared or under prepa¬ 
ration. The power has, however, to be 
exercised after hearing the person affected. 
He should be paid compensation for loss 
incurred by him for no fault of his own.®^ 
When a contratcor appointed by the Tamil 
Nadu Slum Clearance Board did not per¬ 
form his contract within the stipulated period 
of time, the court insisted that before determin¬ 
ing his contract, forfeiting the security deposit 
and blacklisting him for future contract, the 
board must provide an opportunity of hearing 
to the contractor.®* 


9.6. While exercising the power of demolish¬ 
ing an unauthorised construction under the 
Gandhidham (Development and Control on 
Krection of Buildings) Act, 1958, the Gujarat 
High Court has held that, while deciding an 
appeal against an order of the Gandhidham 
Development Authority for demolition, the 
Board of Appeal exercises quasi-judicial 
power and therefore, it must hear not only 
the owner of the structure but also the 
occupier so that the confirmation order of 
the Board may become fully effective and 
operative.®® 

9.7. When a piece of land has been allotted to 
a co-operative society for the construction of 
residential houses, the allotment cannot be 
cancelled without providing the society an 
opportunity of hearing.®® This principle was, 
however, not applied by the Punjab & Haryana 
High Court in respect of a resolution of the 
Amritsar Improvement Trust for allotting a plot 
of land in the petitioners favour.®^ This differ¬ 
ence of approach seems to be justified on the 
ground that while in the Madhya Pradesh 
case, the land had actually been allotted, 
in the Punjab case, only a resolution had 
been passed and the petitioner had acquired 
no right merely by reason of passing of the 
resolution. The resolution had yet to be act¬ 
ed upon by the Punjab Government. 


clause cannot save it from invalidation. 'J'he 
Punjab Town Improvement Act, 1922, 
prescribes the procedure for the framing and 
adoption of a scheme, its publication, inviting 
of objections and its consideration, modifica- 
ijon of the draft scheme with reasons and 
submission of the draft scheme to the State 
Government for its approval along with 
detailed reasons for modifications, if any, in 
the draft, representations in original and the 
list of objectors. Then the State Govern¬ 
ment is required to notify the scheme and 
section 42(2) provides that the scheme as 
notified “shall be conclusive evidence that 

the scheme has been duly framed and sanction¬ 
ed’". In Jodh Singh v. Jullundur Improvement 
Trmt,°* the respondent prepared as street 
scheme and got it published as required. 
Due to oversight, the petitioner’s objections 
were not considered as they had been 
misplaced and they were also not called for 
hearing along with others. Later on the 

scheme was notified by the Government. The 
court held that non-complianese with the rele¬ 
vant provisions amounted to colourable exercise 
of power which should not be protected 
under section 42(2). Non-compliance amount¬ 
ed to Legal mala fides vitiating the action of 
framing as well as sanctioning the scheme. 
The court later quashed the notification and 
directed the respondent to consider the 

objection of the petitioner land owner after 

affording him an opportunity of hearing.®® 

9.9. The requirement of publication of notice 
under section 4(1) and inviting of objections 
under section 5A of the Land Acquisition Act 
are also mandatory except that the latter will not 
apply in cases of urgency as envisaged undci' 
section 17. The notice under section 4(1) must 
be published not only in the official gazette indi¬ 
cating the ‘public purpose’ for which the land was 
proposed to be acquired but the collector has 
also to cause public notice of the substance of 
such notification to be given at convenient places 
in the locality in which the land proposed to be 
acquired was situated. Both these requirements 
arc mandatory and an acquisition of land by 
ignoring them would be fatal. 


9.8. If a procedure for hearing has been 
prescribed under law, the same must _ be 
complied with. Non-compliance would vitiate 
the order and even ‘conclusive evidence’ 


9.10. Personal notice to each and every 
interested person under section 4(1) of Land 
Acquisition Act need not be given and in 
the absence of such notice, the proceedings will 
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70 Seo Collector'District Magistrate), AVahabad v. Raja Ram, KA-B,- \m?,.C.\m\Khub Chand v State of Raiasthan, 
A.LR. 1967 S.C. 1074; Narendra Bahadur Singh v. State of U-P A-t.R- 1977 S.C. 660. 
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not be invalid.'^ But such notice to all would 
be necessary when the statute requires it ex¬ 
pressly. 

Section 5-A of the Land Acquisition Act 
requires the collector to give an opportunity 
of hearing to the objectors whose land is 
proposed to be acquired for a public purpose. 
After hearing, he has to submit a report 
to the Government for final decision under 
Section 6. It had been held that even 
though collector’s report is merely recom¬ 
mendatory, he cannot violate the rule of natural 
justice but the Government while taking final 
decision is not bound by the rules of natural 
justice.'^^ 

9.11. It is well established that the prin¬ 
ciples of natural justice are not applicable 
in exercise of legislative function. This 
principle was followed in Naira] Construction 
Co. V. Government of A. Section 59 

of the Andhra Pradesh Urban (Development) 
Act, 1975 empowers the Hyderabad Urban 
Development Authority to frame regulations 
consistent with the provisions of the Act subject 
to the approval of the State Government. It 
was held that this provision did not imply 
a duty to hear the parties while making zoning 
and the multi-storey buildings regulations. 

X. PROMISSORY ESTOPPEL 

10.1. Recently, the courts have began apply¬ 
ing the equitable doctrine of promissory 
estoppel against the Government and other 
public authorities in the matter relating to 
the development of towns. The first most 
significant decision of the Supreme Gourt was 
in Express Newspapers Pvt. Ltd. v. Union of 
India.'* In this case, the Supreme Court 
clearly stated that if an authority, competent 
to sanction the construction of a building in an 
urban area (that is, if it has acted within the 
scope of its authority) and has given its sanc¬ 
tion, it shall be assumed that while giving 
sanction it had considered all the laws and plans 
concerning the matter. If a person, rely¬ 
ing on such permission, has started construc¬ 
tion of the building and spent money, the 
authority cannot later on be allowed to 
demolish the building or take any other 
action for violation of any law, regulation or 
building plan. In this case, the petitioner 
was the lessee of two plots of land belong¬ 
ing to the Union of India and had cons¬ 
tructed a building on a portion of the said plots. 
In 1978, the Union Minister for Works and 
Housing, actin g on behalf of the lessor, and 

71. State of Gujarat v. Punch of Nani Hanmm's Pole, A.I.R. ] 

7la. Urban Improrement Trust v. BaNeer Singh, A.I.R 1986 
Kant 208. 


the Vice-Chairman, Delhi Development 
authority, granted permission to the peti¬ 
tioner to construct a new building with an 
increased FAR of 360 and a double basement. 
When the construction of the new building was 
in progress, the petitioner was served with 
two notices. The first was by the Zonal 
Engineer, (building), Municipal Corporation of 
Delhi, to show cause why action for demolition 
of the building should not be taken under sec¬ 
tions 343 and 344 of the Delhi Municipal Cor¬ 
poration Act, 1957 for having started un¬ 
authorised construction of excess basement 
contrary to the Delhi Master Plan, zonal regu¬ 
lations and municipal bye-laws. The second 
was issued by the Engineer Otficer, Land and 
Development Office, New Delhi, purporting 
to be on behalf of the lessor. Union of India, 
to show cause why the lessor should not re¬ 
enter upon and take possession of the pre¬ 
mises in question on the ground of breach of 
some of the clauses of the lease-deed. These 
notices were challenged by the petitioner 
before the Supreme Court under Article 32 of 
the Constitution. It was contended that the 
petitioner had started the construction work only 
after getting the requisite permission of the 
competent authorities and therefore the 
respondents should be estopped from contend¬ 
ing that the new building was being construct¬ 
ed in violation of Master Plan, regulations any 
bye-laws. Justice A. P. Sen, while accept¬ 
ing the petitioncr'.s contention, held that the 
doctrine of promissory estoppel was clearly 
applicable in this case against the respondents. 
After having granted the permission to cons¬ 
truct the building, they could not be allowed 
to contend that the order of the Union 
Minister was illegal, improper or invalid. 
Admittedly, the Union Minister had acted 
within the scope of his authority in grant¬ 
ing the permission of the lessor as permit¬ 
ted by Article 77(3) of the Constitution 
of India. The doctrine of ultra vires was, 
therefore, not applicable in the present case 
and the Union of India was bound by the rule 
of promissory estoppel. After this case, it 
has become abundantly clear that the 
competent authorities while according 
approval for any scheme, must carefully 
consider all the relevant laws and plans. 
This case to some extent dilutes the rigour of 
the principle that estoppel does not apply 
against law. 

10.2. The Madhya Pradesh High Court, 
howevci', did not apply the doctrine in 
Hind Housing Co-operative Society Ltd. v. 
State of Madhya PradeslP'^ on the ground 

S.C. 803. 

71; sec also State of Karnataka v. Kempaiah, A.I.R. 1984 


72. All Malimhu v. Sluie of Gujarat, AIR 1978 .SC 515; sec .also Abdul Ilussain v. State of Gujarat, A.I.R. 1968 SC 432 

73. A.I.R, 1984 A.P. 59. 

74. A.I.R. 1986 S.C. 872. 

75. A.I.R. 1987 M.P. 193. 
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that when the petitioner started the deve^ 

lopnient of the land for residential purpose 
in accordance with sanctioned plan as 
approved by the Joint Director, Town and 
Country Planning, the plait had not been 
prcpaied in accordance with the procedure 
prescribed under the Madhya Pradesh Nagilr 
Tatha (iratn Adhiniyam, 1973. The enforce¬ 
ment of such a scheme wouid have clearly 
violated statutory provisions and that Was 
the reason why the court refused to apply 

the doctrine oi promissory estoppel in this 
case, lit this connection, reference can 
also be made to Digambar v. Pune Muni¬ 
cipal Corpn.J^' in which the court held 

that the permission granted for development 
of a plot can be revoked if it is expedient 
to do so having regard to the development 
plan in existing or under preparation but 
that could be done by paying compensa¬ 
tion to a person, who had suffered loss for no 
fault of his own. 

10.3. When a housing scheme is prepar¬ 
ed, provision is always made for basic 
amenities like air. light, water, health and 
hygiene. Moreover, the authorities also 
make provision for educational, medical and 
recreational activities and for that purpose, 
sites eannarked for parks, roads, community 
centres, educational institutions, places of 
worship, etc. But while calculating the 
price of plots for construction of houses 
and Hats, the price for the above sites arc 
also taken into account and therefore, when 
a person purchases a plot of land for cons¬ 
tructing a house, he expects that the sites 
earmarked for a patricular purpose will ^ 
utilised for that purpose alone and he will 
enjoy the benefit as general members of 
the public from such amenities. The doctrine 
of promissory estoppel was applied by the 
Madhya Pradesh High Court in Kantilal v. 
Chairman, Town Improvement Trust. 
Ratlarn'~ against a decision of the State 
Government to dispose of open land which 
was set apart for a garden for the residents 
as provided under section 30 of the Madhya 
Pradesh Town Improvement Trust Act, 1960. 
In thiv case, the open land in question^ was 
proposed to be given on lease to Sindhi 
Samaj for the construction of a dharmashala. 
Applying the doctrine of promissory estoppel, 
the court held that the disputed _ open land 
was meant for common beneficial use of 
the inhabitants in accordance with the town 
improvement scheme and when the plots 
were offered to the public on the basis 
of that scheme, there was an implied promise 
given to the intending purchasers that the 
open land would be kept an open land and 
it could not be leased nut. The court 


76. A.I.R. l')S7 Ba-n. 207. 

77. A.T.R. 1986 M.P. 131 

78. A.I.R. 1987 A.P. 171. 
cj. A.I.R. 19861’. .S' H. 167. 


further held that no doubt the respondent 
would be at liberty to change the purpose 
of the use of open land but that had not 
been done in the present case with the 
concurrence of the State Government as 
required. This case thus clearly indicates 
that if a site has been earmarked for a 
particular purpose, there could be a change 
in that purpose if it was permissible under 
law and that could be done in accordance 
with the procedure laid down Under the 
statute. In T. Damodhar Rao v. S. S. Muni¬ 
cipal Corpn., Hyderabad,’'^ it was likewise 
held that the land reserved for recreational 
park under the development plan could not 
be used for any other purpose like 
construction of residential houses. 


In fact, change in the use of land was 
upheld by the Punjab & Haryana High 
Cort in Sukhdev Singh v. State of Punjab.'''^ 
In this case, certain pieces of lands 
under a housing scheme were reserved for 
primary and higher secondary schools and 
community centre under the layout plan 

as prepared under the Punjab Urban Estates 
(Development and Regulation) Act, 1974. 
Later on, the Government decided to allot 
the lands for Shri Radha Swanii Satsang 
Bhawan and the Simla Chandigarh Diocese 
Society for setting up a Church and con¬ 
vent school. The plot-holders in the vicinity 
of the lands in question challenged the 
Governments decision on the ground that 

they had purchased the plots keeping in 

view the proposed amenities and the Gov¬ 
ernment was bound by the rule of estoppel 
on the basis of its promise to provide 
them by not allotting the lands for any 
purpose other than for which an area 

reserved for special use was to be determin¬ 
ed by the Chief Administrator in consul¬ 
tation with the chief town planner. The 
;:ules did not debar subsequent change in 
the nature of public use of any particular 
site approved by the authorities. The build¬ 
ings for which the lands were being allotted 
were public buildings for public worship. 
The court accepted the Government’s conten¬ 
tion that even though the price paid by the 
petitioners included payment for the plots 
to be used for schools, cremation grounds 
and other public utility buildings, they could 
not argue that they paid the additional amount 
particularly for the construction of primary 
and higher secondary schools and com¬ 
munity centre on the sites in question. The 
Court held that the Government’s decision 
was in accord with the public policy and 
in the interest of public order, peace and 
harmony. This was a Governmental and 
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executive function in consonance with the 
existing circumstances and the demands of the 
public interest and therefore the rule of promis¬ 
sory estoppel was not applicable in such a 
situation. 

The doctrine of promissory estoppel was 
applied in Aimu Nagar Co-operative Building 
Society v. State.’''-' In this case, the City 
Improvement Trust adopted two schemes 
for land development. The Chairman of the 
Trust assured some persons that their 
request for allotment of land would be 
considered favourably if they formed a 
co-operative society. The society was form¬ 
ed and 90 plots of land were allotted in 
pursuance of the assurance, and money was 
paid by the society. Subsequently, the 
Trust abandoned the schemes due to court’s 
intervention as there had been delay in 
land acquisition proceedings. The Trust 
formed another scheme but refused to 
accommodate the members of the society on 
the plea that with the abandonment of the 
previous scheme, the assurance of the chair¬ 
man also lapsed. This action of the Trust 

was challenged. The court directed the 

Trust to submit the case of the society to 
the State Government for decision. The 

formation of society, and payment of money 
was done only on the assurance of the 

chairman. Acting on the assurance, the 

society had altered its position and there¬ 
fore, the Trust was estoppel from refus¬ 
ing land to it on the ground of chairman’s 
assurance. On the other hand, the aban¬ 
donment of a scheme and refusal to allot 
land for residential purpose was held to be 
valid and the rule of promissory estoppel 

was not applied by the Delhi High Court 
in R. K. Deka v. Union of India.*' In this 
case, the respondent announced a scheme In 
early 1978 for allotment of plots in New 
Delhi to non-resident Indians living abroad 
to build residential houses. The land 

measuring 400 sq. yards at the rate of 
Rs. 200. per sq. yard was to be allotted 

to an applicant who or whose family members 
did not own any land/house/flat in Delhi 
or New Delhi. The amount of money for 
land was to be paid in lump sum in foreign 
exchange and e.xchange worth Rs. 10,000 
was required as registration amount, and 
the land was to be allotted in 1979. The 
scheme was dropped in 1981 in the interest 
of the public since the cost of land had 
increased manifold and it was not thought 
desirable to divert scarce resources of the 
country for such non-priority scheme for the 
benefit of rich non-resident India who could 
alfoid to purchase land in the open market. The 
court refused to bind the Government on 
the ground of promissory estoppel as a 
policy decision could be changed by another 
policy decision. 

80. A.I.R. 1979 P. &H, 196. 

8). A,I R. 1984 Del. 413. 


XT. EMERGING LEGAL PROPOSITIONS 

11.1. The judicial response in cases 
involving mala fides has been mixed. The 
courts seem to insist a very high degree 
of proof to sustain the allegation of mala 
fides. But when requisite proof has been 
made available by the petitioner and the 
proof has not been rebuted by the Govern¬ 
ment official alleged to have acted mala fide, 
the courts have not hesitated in striking 
down the impugned action. 

11.2. Merely because the government decides 
to acquire a particular piece of land and aban- 
done its proposal or decides to acquire another 
piece of land has not been held to be a ground 
to vitiate the proceedings on mala fide ground 
in the absence of adequate proof. 

11.3. As a general rule, it is for the govern¬ 
ment to decide which particular land should be 
acquired and for what purpose that is to be done 
and the courts do not decide such questions on 
merits unless mala fides are proved. 

11.4. The absence of public purpose may itself 
vitiate the land acquisition proceedings on 
mala fide ground. 

11.5. The courts have taken a serious view of 
the executive action regarding exercise of power 
for a purpose other than the one for which it was 
conferred and such actions have been treated as 
mala fide, 

11.6. The allegation of mala fides must be 
made with precision and proof and the official 
alleged to be responsible for the mala fide ac¬ 
tion must be made a party to the proceedings 
except when the action is taken by the govern¬ 
ment and the petitioner does not know as to 
which official was responsible for the impugned 
action. 

11.7. Under the urban laws, the courts have 
applied the same norms of fairness and reason¬ 
ableness as they have done in respect of other 
executive actions. 

11.8. Even in cases of removal of unauthoris¬ 
ed constructions or encroachments from pave¬ 
ments and streets, the courts have insisted notice 
as a general rule in accordance with the consti¬ 
tutional mandate of Article 21 of the Constitu¬ 
tion. 

11.9. There is nothing to prevent an authority 
from exercising its statutory powers of revising 
plans, revoking/modifying a building plan al¬ 
ready sanctioned by it, cancelling an allotment 
of land or ordering demolition of unauthorised 
construction but any such action must be taken 
only after following the principles of natural 
justice to all those likely to be adversely afTected 
bv the action. 
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11.10. If the statute prescribes a procedure of 
hearing!,, the prescribed procedure must be strict¬ 
ly followed, otherwise the action would be alleged 
and quashed by the court. 

11.11. The executive actions which arc proved 
to be arbitrary, unreasonable or discriminatory 
have been quashed by the courts uniformly 
without any hesitation. This has been done in 
cases relating to land acquisition, determination 
and payment of compensation, etc. 

11.12. While conferring discretionary powers 
on executive authorities, the courts have empha¬ 
sised that adequate guidelines must exist for the 
guidance of the authority for exercising power. 
The conferment of unguided and uncanalised dis¬ 
cretionary powers have been quashed. 

11.13. Legislations prescribing two different 
procedures for acquiring land are not in them¬ 
selves discriminatory unless the land owners arc 
put to a disadvantage without there being reason¬ 
able classification made to achieve a lawful 
objective. 

11.14. Prescribing two different modes of cal¬ 
culating the amount of compensation to the land 
owners without reasonable classification is dis¬ 
criminatory but a cla.ssification between two types 
of land owners could legitimately be made such 
as land in urban area and land in rural area. 

11.15. Arbitrary increase in the cost/price of 
land/housc/flat is not permissible even if there 
is power to increase the price/cost. 

11.16. Reservations in the allotment of land/ 
houses can be made without being hit by the 
equality clause of Article 14. 


11.17. A power conferred on the government 
or its officials to be exercised on the subjective 
satisfaction, must be exercised on objective 
considerations. 

11.18. The exercise of power by ignoring rele¬ 
vant considerations or taking into account irre¬ 
levant considerations would vitiate the executive 
action. 

11.19. The doctrine of promissory estoppel has 
been held to be applicable on the basis of pro¬ 
mises, assurances and representations made by 
the officials and the government through public 
notice or even otherwise, provided that they were 
not contrary to statutory provisions and they were 
made by the person or authority competent to 
do so, i.c., the action was not ultra vires the 
person or authority. 

11.20. The doctrine of promissory estoppel 
has been applied by the courts to cases involv¬ 
ing demolition of construction, use of land and 
allotment of land/houses. 

11.21. The plea of executive necessity or free¬ 
dom of action or change of policy has sometimes 
been accepted as a good ground against the 
doctrine of promissory estoppel. 

11.22. If an authority has acted idtra v/res its 
powers, the action would be invalid. 

11.23. Generally executive functions can be 
delegated but the power to arrive at a “satisfac¬ 
tion” cannot be sub-delegated unless there is ex¬ 
press provision to do so. 
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i. INTRODUCTION 

1.1. Urbanisation can be termed as a social 
change proce.ss which alters the existent social 
structure. As any other social change process 
the progranrine vests and divests beiieirts that 
is it has a beneficiary constituency and a target 
group. Planned social change requires that the 
law or administrative scheme clfecting such 
change should neutralize the antipathy of the 
target group and enlist the active support of the 
beneficiary constituency. Failure to do so, could 
lead to wreckage of the social change scheme by 
the divested groups. 

1.2. Whether it be town planning measure, 
land acquisition schemes, land user patterns or 
building standards for houses, implementation of 
each of these measures has been attempted 
through the instrument of law. A number of 
these laws divest vested interests which introdu¬ 
ces conflict between the target and beneficiary 
group. The law makers failed to take cogni¬ 
zance of these confiicts/disputes whilst mak¬ 
ing the law. This could be because lawmaking 
is still seen more as a drafting exercise rather 
than as a social engineering task. As a result 
a large number of laws attempting to introduce 
planned urban development were litigatively 
stalled for a number of years. 

1.3. In so far as urban policy makers have 
made extensive user of laws for achievement of 
urbanisation objectives; they should be equally 
concerned about ensuring that these legislations 
fulfil their avowed objectives and are not iiti- 
galivcly emasculated. This requires that the op¬ 
position of the target group should be neutraliz¬ 
ed by making litigation both economically and 
legally unattractive. If the benefits the legisla¬ 
tion provides to the target group are attractive 
and the chances of getting better terms on agita¬ 
tion small, litigation becomes economically non- 
feasible.^ And if the legislation anticipates and 
guards against possible challenges litigation be¬ 
comes legally inadvisable. At present the tech¬ 
nique adopted by lawmakers is that after a legis¬ 
lation has been struck down by the court reme¬ 
dial measures in the shape of amendment etc. 
are taken. This technique necessarily delays 
implementation of the programme and reduces 
its cost clicctivcncss. It is therefore essential 
that policy-makers should actively and scienti¬ 
fically involve themselves with lawmaking and 
not just passively await judicial verdicts on them. 
One means of obtaining input on drawbacks of 
legislations in any sphere could be to analyse 
the litigation occurring in that field. 


1.4. Analysis of litigation should yield infor¬ 
mation on the composition of the target and 
beneficiary groups, their unresolved conflicts 
and the deficiencies in the law which failed to 
resolve or neutralise these conflicts. 

1.5. As courts do not function in isolation 
but in interaction with other agencies such as 
the legislators, lawyers and litigants, litigation 
analysis also yields information on the role play¬ 
ed by each of these agencies in the decision¬ 
making process and in the success or failure of 
any legislation. The analysis makes it possible 
to pinpoint what caused a legislation to run into 
liligativc roadblocks. Whether it was bad draft¬ 
ing, incompetent lawyering or recalcitrant judicial 
attitudes ? According to the diagnosis made 
existing and future strategics of social change 
can be modified. 

1.6. We think that such like studies of the 
adjudicative process are essencial if legislations 
are to fulfil the policies for which they are made. 
Keeping this background in mind this report 
studies the role of the judiciary in the field of 
urbanisation. The concept of urbanisation en¬ 
compasses within it a wide variety of issues. 
However as most of the cases handled by the 
judiciary, centre around the question of acqui¬ 
sition and civic rights, wc will concentrate on 
these contexts. 

1.7. Judicial decisions occuring in the sphere 
of urbanisation can be broadly categorised in 
the following manner ; decisions (i) where the 
courts arc required to resolve a particular indi¬ 
vidual’s specific problem, (ii) where divergent 
iiUerc.sl groups seek conflict resolution. As the 
first kind of decisions, do not provide in any 
major way, matters of judicial policy, wo con¬ 
centrate on the second kind of decisions. 

1.8. Again keeping in view the purpose of 
this -Study, it was considered apposite to limit 
the study, to the decisions of the Supreme 
Court.- 

PAR r 1 

II. THE ACQUISITION CONTEXT 

2.1. The power of acquiring land for a public 
purpose after giving compensation was granted 
to the State by articles 31(1) and (2) of the 
Constitution. The power was utilised for pro¬ 
mulgating land reform legislations which would 
confer land to the tiller. Governmental acquisi¬ 
tion was also considered a practicable way of 
carrying out orderly city and regional planning 
so that unused or wa.stefully used lands could 
be utilised to meet the requirements for housing, 
industrial development and for adequate ancil- 
liary facilities and amenities. 


1. For further discussion oil this i)oint, SCO para 9.2 wf)///. 

2 Vide Art. 141 of the Constitution of India the decisions of this court are binding on all the cemrts m India and are as much 
the law of the land as the legislations they intorprete. Also by reason of the nature of junsdiction conferred on the cot j i 
only cases involving major issues of law and policy are adjudicated upon by it. 
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2.2. ‘Quantum of compensation’ has been the 
major bone of contention in acquisition litigation. 
An explanation offered by a learned author* 
merits attention. He informs that the question 
of quantum of compensation generated a great 
degree of conflict and disagreement in the con¬ 
stituent assembly; with the representatives of 
the landed gentry demanding full and fair com¬ 
pensation and the liberals opposed to grant of 
any such compensation upon zamindari aboli¬ 
tion. This conflict was resolved with the land¬ 
ed gentry group accepting less than fair compen¬ 
sation for zamindari abolition and the liberals 
acceded to the general application of the fair 
compensation norm. This compromise was not 
explicitly incorporated in the constitution. In¬ 
stead an ambiguously worded article which could 
be read according to the compensation ideology 
of both groups was made law. It was this un¬ 
resolved drafting conflict and not the altitude of 
the court, holds the author which caused com¬ 
pensation litigation to surface and multiply. 

2.3. It should be appreciated that acquisition 
laws did not just mirror existing conflicts they 
also created them. Acquisition schemes were 
not launched only as ‘distributive justice 
measures'. They were also vehicles for launch¬ 
ing industrial development programmes and thus 
changed land user patterns. Changed user of 
the land made for quicker appreciation of land 
value and industrial expansion opened new ave¬ 
nues of economic development. These economic 
changes affected the elite composition of the 
country. As the deprived owner was not a 
necessary participant in the industrial expansion 
schemes, in seeking full compensation he was 
not just seeking recompense for the land acquir¬ 
ed but also for its future user. 

A. THE COMPENSATION CONTROVERSY ; 

QUANTUM OF COMPENSATION 

3.1. The first major case on the issue of com¬ 
pensation was Slafe of W.B, v. Bella Banerfee^ 
which started the process of the government 
desiring to pay the least compensation possible 
and the deprived owner seeking the maximum 
amount. In that case the legislative formula 
of fixing compensation on the basis of market 
value of property prevailing at a fixed date spe¬ 
cified in the impugned statute, irrespective of 
time of acquisition came up for judicisd scrutiny. 
The court rejected claims of the government 
that the legislature had the power to grant less 
than full indemnification. It held that within the 
basic requirement of full indemnification the con¬ 
stitution allows free play to the legislature to 
determine the principles on which compensation 
was payable. Whether such principles take into 


account all the elements which make up the 
true value of property was held to be a justi¬ 
ciable issue. 

The formula of ‘fixed land value’ was rejected 
as arbitrary which could not be regarded as 
compliance with Article 31(2) of the Constitu¬ 
tion. The court however indicated that freez¬ 
ing of land value could be permitted in order to 
prevent profiteering. 

3.2. Freezing of land value for purposes of 
compensation to prevent profiteering was held 
permissible by the Supreme Court. The Court 
however had at the same time found fixed date 
land value freezing impermissible. The Madras 
government interpreted this ruling as ‘fixed date 
land value freezing was permissible for prevent¬ 
ing piofiteering’. Though, this contention was 
not accepted in the High Court* the government 
persisted with this stand in the Supreme Court 
where also it was rejected.® If the Bella Banerjee 
ruling had been imaginatively read the govern¬ 
ment could have successfully used the mechanism 
of a ‘rolling anterior land value’ for awarding 
compensation. Under this mechanism instead 
of fixing one market value date for all acquisitions 
under the statute; market value antedating could 
be related to particular acquisitions. If this 
changed mechanism which was in accordance 
with the Court’s ruling in Bella Banerjee was 
struck down by the Court it could have been 
accused of inhibitory tactics. However if the 
government persists in using a principle for gran¬ 
ting compensation clearly declared unconstitu¬ 
tional, the court cannot be faulted for st riking 
it down. 

3.3. How ‘compensation’ in Article 31 should 
be operationalized was not settled when the con¬ 
stitution was finalized. In Bella Banerjee the 
Supreme Court operationalized ‘compensation’ 
as full indemnification. In so defining compen¬ 
sation the court initiated a dialogue with the 
legislature and the executive on the question 
of compensation. An answer was attempted to 
be sought to the issue left unresolved by the 
constituent assembly. The legislature or in sub¬ 
stance the government refused to participate in 
this dialogue. And in order to attain legislative 
supremacy to settle compensation, it made ade¬ 
quacy of compensation ‘non-justiciable’.^ The 
purpose of the amendment was to oust the just 
requirement standard of compensation but large¬ 
ly due to some persuasive lawyering on behalf 
of the deprived owner and some unimaginative 
representation of the state’s view,* this purpose 
was thwarted in Vajravelu v, Special Deputy 
Collector.'^ 


3. H. Merillat, Land and Constitution in India 

4. A.I.R. 1954 S.C. 170. 

5. Namasivaya Mudaliar v. State of Madras, AIR 1959 Mad 548. 

6. State of Madras v. Namasivaya Mudaliar, AIR 1965 SC 190. 

7. Constitution Fourth Amendment Act, 1955. 

8 . For amplification of this point see lawyering strategies (nfra. 

9. air 1965 SC 1017. 
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3.4. The court held that Parliament had con¬ 
tinued to u.se the expression ‘compensation’ 
which necessarily implied that it accepted the 
court’s enunciation of the term. For if Parlia¬ 
ment intended to adopt, a standard different from 
“just equivalence” they would have used some 
other expression. By virtue of the amendment 
if more than one formula were available to arrive 
at just equivalence the court could not question 
on grounds of inadequacy the formula adopted. 
However, if the law laid down priciples which 
were not relevant to the value of the property 
acquired, at or about the time that it was acquir¬ 
ed and the compensation was illusory the legis¬ 
lature could be said to have committed a fraud 
on power and the courts were empowered to 
strike down the law. 

3.5. Just equivalence thus remained the stan¬ 
dard for compensation though the power to pro¬ 
nounce this standard was transferred from the 
court to the legislature. However, in Union oj 
India v. Metal Corporation of India'*' this 
pronouncement of the court was not honoured. 
The principles of compensation enunciated by the 
legislatures, were struck down as they did not 
accord with the court enunciated principle of 
just equivalence. The effect of the fourth amend¬ 
ment was thus largely nullified and legislative 
supremacy in compensation matters was again 
ousted. 

3.6. This stance did not last long and in 
State of Gujarat v. ShantilaP'- the court accept¬ 
ed that the very purpose of the fourth amend¬ 
ment was that the legislature wished to have the 
freedom to enunciate a standard of compensation 
different from just equivalence. And in order 
to enable itself to do so they made adequacy 
of compensation non-justiciable. Having con¬ 
ceded this point the Shantilal court also did not 
accept that the fourth amendment totally ousted 
judicial review. It reiterated that if the princi¬ 
ples on which compensation was to be granted 
were irrelevant or the amount of compensation 
was illusory the court could inteiwene not be¬ 
cause there was inadequate compensation but 
because there was no compensation.^* 

3.7. The Shantilal decision does controvert the 
contention that the judiciary has functioned as 
an inhibitor of urbanisation policies. Though 
this contention is even more clearly repudiated 
by Udai Ram v. Union of India}^ wherein the 


constitutionality of the Land Acquisition 
(Amendment and Short Title Validation) Act, 
1967, was upheld. This Act in opposition to an 
earlier decision^* of the court allowed that a single 
notification under S. 4(1) of the Land Acqui¬ 
sition Act could be the basis of more than one 
acquisition under s. 6 of the Act. The contention 
of the petitioners was that the whole purpose of 
the amendment was to avoid payments of en¬ 
hanced compensation which would be necessary 
if fresh notifications under section 4 had to be 
issued. The court rejecting this contention held 
that the validating Act did not enact any law 
which directly affected compensation.'"’ 

Anyway after the fourth amendment adequacy 
of compensation was non-justiciable. In uphold¬ 
ing the validating Act the court was greatly in¬ 
fluenced by the purpose for which the impugned 
notification was passed i.e. the planned develop¬ 
ment of Delhi. Such planned development the 
court emphasized could not be simultaneously 
undertaken for the entire earmarked land con¬ 
sidering the limited resources of the state. Suc¬ 
cessive notifications under s. 6 were thus neces¬ 
sary and constitutional. 

3.8. Vajravelu and Shantilal demonstrated the 
volatile nature of the judicial process. This vola¬ 
tility was again in evidence when in R. C. Cooper 
V. Union of India'*' the court struck down the 
Banking Company (Acquisition and Transfer of 
Undertakings) Act 1969 and one of the grounds 
of invalidation was that the principles of compen¬ 
sation specified in the Act had no relevance to 
the acquired property. The method of valuation 
omitted evaluation of many important items of 
the acquired assets. And the adoption of these 
irrelevant and unrecognized principles of compen¬ 
sation resulted in the grant of no or illusory com¬ 
pensation to the expropriated owners. 

3.9. This case augured the introduction of the 
25th Constitution Amendment Act 1971 where¬ 
in Parliament taking guidance from the courts 
dictum in Vajravelu^'* replaced the term ‘Compen¬ 
sation’ with the term ‘amount’ and made the 
adequacy of amount non-justiciable. This am¬ 
endment came to be challenged in the epic case 
of Keshvananda Bharti v. State of Kerala,"* 
where the constitutionality of the amendment was 
upheld. The court however protected judicial 
review by holding that it was open to the court 


10. AIR 1967 SC 637. 

11. (1969) 1 see 509. . ^ . 

12 This dictum of the court has been criticized as anomalous cause the court had abaiidowd the just equivalent st^dard 

and failed to provide any other with reference to which illusory compensation will be adjudged. See U. Baxi Stag 
of Gujarat v. Shantilal a requiem for just compensation” 9 Jaipur L.J. 29. 

13. AIR 1968 SC 1138. , 

14. State ofM.P. v. V.P. Sharma (1966) 3 SCR 557. For a more detailed analysis of this case see para 7.2 mfra. 

15 This declaration of the court was not unanimous. Justices Shelat and Vwdialingam found that the real pmpose of enacting 
the impugned Act was to avoid compensation for appreciation in land v^ues. In the guise of validation the Act had 
frozen land values. The purpose of acquisition could not fill lacunae pointed in Sharma s case supra n. 14. 


16. (1970) 1 see 248. 

17. See para 3.4 supra. 


13. (1973) 4 SCO 225. 
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to cornider whether the amount in question has 
been grbitrarily determined or whether it is an 
illusory' return for the property acquired. It was 
also ojren to the court to consider whether the 
principles laid down for the determination of 
the amount were irrclavant to the acquisition 
or requisition in question. 'I'he curtain to this 
ding dong battle of legislative versus judicial 
supremacy was brought down with the forty- 
fourth amendment reducing the i ight to property 
to the status of a legal right.''* That the govern¬ 
ment should see eradication of the fundamental 
right to property as the only means of getting 
out of the compensation impasse is a matter of 
no surprise. Though whether this technique will 
succeed remains contentious.-" Our entire ana¬ 
lysis shows that the government throughout views 
ousting of judicial jurisdiction as the solution to 
all its compensation tangles. It therefore refused 
to examine litigation in the area in order to 
assess the shortfalls of its compensation policy. 

3.10. Such an examination we think would 
have brought home to the government the need 
for a scientific policy on compensation to con¬ 
sider the cost benefit on a long term basis of a 
policy where the minimunt amount possible is 
offered as land value compensation.-' For if an 
acquisition policy is jammed due to litigation for 
a decade not only will the land value have appre¬ 
ciated but the cost of the operation the govern¬ 
ment wished to carry on the acquired land would 
have also trebled. Instead of avoiding judicial 
review^- if a policy of justiciability had instead 
been framed the technique suggested by Mukher- 
jee and Wilcox-" could have been experimented by 
the government. They suggest that the govern¬ 
ment should fix up retisonable compensation for 
a piece of acquired land and take possession. The 
deprived owner has to accept this fixed compen¬ 
sation without prejudice to his right to agitate 
for a higher compensation. However, the com¬ 
pensation fixed should give recognition to court 
enunciated principles and should be so attractive 
as to make agitation for enhancement an expen¬ 
sive and risky afi'air. However, such like experi¬ 
mental strategies are not likely to be attempted 
if the judicial form is only seen as a stumbling 
block which has to be removed and the pro¬ 
nouncements of that institution arc treated with 
scant respect. 

B. Fitblic Purpose 

4.1. Apart from compensation the other major 
argument rubric in the Article 31 acquisition 


litigation was ‘public purpose’. Herein private 
interest challenged the slate’s connotation of 
public purpose i.e. the controversy centered 
around the question whether what was deemed 
to concern large sections of the people was 
really involved with them. This supports our 
observation" ‘ that acquisition litigation was 
a tussel between the divested and the vested 
groups. Kven though, litigation on the public 
purpose issue was not as bitterly contested as 
on the compensation question. Claims of gov¬ 
ernmental supremacy for specifying what cons¬ 
titutes public purpose and what land was re¬ 
quired for such purpose were more easily 
accepted. 

4.2. In the first major case"’’ on the issue, the 
government’s activating of the acquisition ma¬ 
chinery in order to acquire land for a company 
was questioned. Where the query was, whe¬ 
ther the consideration that private companies 
also fulfil national goals of industrial develop¬ 
ment and employment generation, should be 
the influencing perspective in examining vali¬ 
dity of land acquisitions for companies. Or 
whether it should be acknowledged that private 
indu.stries arc set up by private entrepreneurs 
for private profit. As usefulness to the public 
is minor the governmental machinery of land 
acquisition should be made available only where 
more than incidental concern for public benefit 
is shown. The court by a majority lended its 
support to the divested individual and thus 
upheld the latter view. 

4.3 The decision led to the amendment of the 
Land Acquisition Act and S. 4()(aa) was in¬ 
corporated which retrospectively permitted 
acquisitions for a company engaged in an in¬ 
dustry for public purpose, even if the parti¬ 
cular building for whose construction land was 
being acquired may not be used for a public 
purpose. The constitutional validity of the new 
section was challenged"" and it was alleged that 
by the amendment the presumption of public 
purpose was being attempted to be raised by 
fiction of law whether it existed in fact or not. 
■Article 31(2) required factual satisfaction of 
the public purpose requirement hence the statu¬ 
tory provision was unconstitutional. From a 
plain reading of the section the argument of 
the petitioner was clearly tenable. The court 
however in contrast to Vajravelu acknowledged 
that the amendment was introduced in order 


19. 


20 . 


Art. 300-A provides that “No person sliatl be deprived of his property save by authority of law”. The article was inser¬ 
ted by the Constitution (Forty-Fourth Amendment) Act 1978 enforced from 20-6-1979. 

SooTK Tope “Forty-Fourth Aintndmcnt and the Right to Property” 1979 (4) SCC (Jor) 27; P.K. Irip«thi, “Right of 
Property aftw’forty Fourth Amendment-Better Protected Than Ever Before” ATR (.Tour) 1980 at 49. 


21. See, Baxi supra n. 12. 

2’. Ori he utilisation of non-justiciabilily as a legislative tochniqvo see legislative drafting infra. 

23 B. N. Mukherjec and David L. Wilcox, "Developmont Planning and the Power of Acquisition of Proreriv” in Law and 
Urbanization in India 103 (1969).- 

24. Sec paras 1.2 and 1.3, supra. 

25. R.l‘. Arora v. State of £/.P.(l) AIR 1962 SC 764. 

26. R.L. Arora v. State of U.P. (2) AIR 1964 SC 1230. 
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to fill the lacuna pointed out in R. L. Arorail). public purpose would be conclusive evidence of 

The new clause thus did not permit acquisitions the requirement. And exeept in the case of 

without public purpose but only introduced a colourable exercise of power the decision of 

new definition of public purpose, and if acqui- the government would be beyond challenge, 

sitions prior to 20-7-1962 also fell within the Public purpose declarations were never sub- 

new definition they were permissible. jected to the rigorous judicial scrutiny which 

was accorded to compensation principles. The 
4.4 In R. L. Arorc{(2), the court by some ex- court did not differentiate and grade various 
pansive interpretation saved a governmental kinds of public purposes. Nor did it forge any 

plan, which due to the communication gap kind of linkage between public purpose and just 

between the executor and the lawmaker, was compensation i.e. the nature or public purpose 
clearly in jeopardy.influencing the quantum of compensation being 

offered. That' such a linkage could have 

4.5. The Arora cases occurred in an era when strengthened the social justice component of 

the government’s largess ^ving activities were the compensation controversy was neither 

not as yet subject to the rigorous discipline of appreciated by the court nor by the policy 

substantive and procedural reasonableness. It makers.®^ 

may be more difficult for the state to justify 

today why it prefers one kind of industry over 4.7 As the stand of the government to pay less 

another? Or how it has come to prefer one than market value compensation was to some 

representative of an industry over another. For extent dictated by social justice considerations 

in some cases*** the court has found that grant the forging of such a linkage in future acquisi- 

of government largess is subject to the discipline tion laws may be desirable. As the grant of 

of article 14 and the court has insisted that the differential compensation will be linked to the 

power should be exercised by the government object of social justice, challenges contending 

on rational principles by a reasonable proce- infringement of the equahty clause (which 

dure. In Somawanti v. State of Punjab^^ the remains the main plank of challenge for acqut- 

court held that a notification under s. 6 of the sition laws)** could be obviated. Also once 

Land Acquisition Act was conclusive evidence public purpose and compensation are linked 

of the fact that a land was required and that such more careful scrutiny of public purpose dec- 

land was needed for public purpose. The fact larations and grant of special benefits to any 

that the government chose to use its acquisi- individual or group under the public purpose 

tion machinery for the setting up of a refrige- powers is bound to ensure, 

ration industry in the state instead of permit¬ 
ting the deprived owner to establish a paper Article 31 the Legal Right of Property 

industry on the land acquired was a decision 

totally dictated by the economic priorities of 5.1. As pointed out earlier the forty fourth 

the government. amendment substituted the fundamental right of 

„ „ . ,• property with a legal right of property. Due 

Now if the facts of Sorttawanti are slightly jq substitution it may be presumed that 
altered and both the deprived owner ^ and the entire analysis of Art. 31 is only of acade- 

private company wish to set up a sinular in- interest. It has been pointed out that as 

dustry, on what considerations would the gov- article 300A reproduces the language of article 

ernment prefer one over the other? Even if jqq) interpretation of the court of that 

public purpose and governmental satisfaction gj-fjcie remains of importance.** It 

arc not justiciable, the user of the general forcefully contended*'* that the 

procedure of acquisition (instead of the special removal of the fundamental right of property 
acquisition procedure_ for companies) would further strengthened the requirements of 

be conferral of a special benefit. Whether suc_ compensation and public purpose. The fulfil- 
benefit has been confcired on rational consi- nicnt of these requirements is inherent in the 

derations by a reasonable procedure is now power of acquisition. Till the time that these 

subject to scrutiny. requirements were incorporated in Art. 31(2) 

4.6. The Supreme Court’s perspective on public the inherent rights were in abeyance but with 

purpose has consistently been that a govern- the removal of Art. 31(2) these inherent rights 

ment declaration that a land was required for revive in full force. Also Art. 300A is drafted 

27. For detailed consideration see para 7.3 infra. 

28. See Kasturi Lai v. State of J. K. AIR 1980 SC 1992; Parashriim Thakur Dass v. Ram Ckand AIR 1982 SC 872; Ram 
and Shyam Company v. State of Haryana, 1985 3 SCC 267. 

29. AIR 1963 SC 151. 

30. See supra n. 29. 

31. For advocacy of such a linkage see U. Baxi “The Travails of Land Use Planning Compensation and Urbanisation’’ in 
Law and Urhantsatton in India, 153 (1969). 

32. See paras 5.2 and 5.3 infra. 

33. D. D. Basu, Shorter Constitution of India 675 (8th edn. 1981). 

34. See P. K. Tripathi supra n. 20. Also see H.M. Soervai, Constitutional Law of India Vol. 3 at paras 15.A.28; 15 A 34-35 
(2nd edn.); for contra see supra n. 33 at 675-82. 
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in a manner similar to Art. 21 and it is not 
beyond the realm of possibility that it should 
be contended that the law depriving property 
must be reasonable and compensation should 
be an integral component of such reasonable¬ 
ness.^^ 

5.2. Though the possibility of such like con¬ 
tentions cannot be overlooked their acceptance 
remains a point of speculation and controversy. 
What remains non-controversial is the fact that 
the law depriving property is subject to the 
discipline of the fundamental rights. Funda¬ 
mental rights which are likely to assume im¬ 
portance are enshrined in articles 14 and 21. 
Even when Art. 31 was a fundamental right, 
in several constitutional challenges infringe¬ 
ment of article 14 was the second principal con¬ 
tention. Infringement of article 14 requirements 
resulted in the invalidation of some acquisition 
provisions.-'*® Now with the elimination of the 
fundamental right of property the equality 
clause will assume great importance. 

5.3. Recently in Chandra Bansi Singh v. State 
of Bihar when the Government of Bihar 
acquired a vast tract of land for construction 
of houses and later after the 1980 general elec¬ 
tions the lands of some influential persons were 
released. The release was held to be violative 
of article 14 by the court, when the ostensible 
reason for the order of release was found to 
be false. Also in a number of recent cases 
the grant of governmental largess has become 
subject to the discipline of article 14 and the 
court has insisted that the power should be 
exercised by the Government on rational prin¬ 
ciples by a reasonable procedure. 

5.4. By some recent pronouncements the court 
has found that the right to life includes 
within it the right to livelihood.®'* The court 
has also held that the right to life guarantees 
not just animal survival but a right to a full and 
meaningful existence,'*'' If a single plot of land 
of an urban worker is acquired without full 
recompense the right would be activated. Hope¬ 
fully however with the constitutional commit¬ 
ment to socialism such a course of action would 
not be adopted even if the right to full compen¬ 
sation has not been constitutionally guaranteed 
for such acquisition,The fear however is that 
these pronouncements may also be used when 
(within ceiling) land of a propertied person is 


acquired. It can be contended that the right 
to life connotes the right to live according to 
one’s station in life. And the government’s ac¬ 
quisition of land on less than market value 
(just compensation) infringes the owner’s right 
to life. 

5.5. The above stated is by nature of specu¬ 
lation. Such an argument may never be made 
or if made never accepted. However taken the 
fact that our courts and advocates have mainly 
been concerned with the rights of the rich (des¬ 
pite the changed scenario through public interest 
litigation) and advocacy has had a major in¬ 
fluence on deSision-making*-* the possibility of 
such a development should not be dismissed 
out of hand. It has been said that when the 
rich fight their forensic battles the poor also 
gain. The right to life however has developed 
primarily in cases agitating for better living 
conditions for the deprived and has been colour¬ 
ed by their life circumstances. It is necessary 
to guard, that the meagre gains that the de¬ 
prived have won for themselves do not come 
to be used by the rich. 

III. THE TECHNICAL ASPECTS OF LAW¬ 
MAKING 

6 .1. The foregoing sections concentrated on 
the substantive aspects of the law of acquisi¬ 
tion. However, lawmaking is not just policy 
but also craftspersonship and technique. And 
due understanding and appreciation of these 
technical needs by the policy makers and exe¬ 
cutors is required if policies have to fulfil the 
purposes for wliich they are formulated. This 
necessitates the involvement of policymakers and 
executors with the technical aspects of lawmak¬ 
ing. Their divorce from these aspects will in 
turn lead to a divorce between the form and 
substance of a law. That is the words or tech¬ 
niques used may inadequately appreciate the 
purposes for which a law is required and the 
problems at the ground level faced by the exe¬ 
cutor. 

6 .2. This involvement is required both at the 
stage where the law is drafted and where it is 
interpreted. The technical input is furnished 
by draftspersons and the lawyers at these two 
stages respectively. The forthcoming sections 
show the extent to which inadequacies in draft¬ 
ing and lawyering have jeopardized governmental 
policies. 


35. For contentions of this nature see T.K. Tope, aiipra n. 20. 

36. o.g. Vajravelu supra n. 9. 

37. 1984(4) SEC 316. 

38. See supra para 4.5. 

39. Oiga Tellis v. BMC (1985) 3 SCC 545. 

40. v. Administrator Union Territory (1981) 1 SCC 608; Bandhiia Miikti Morcha v. Union of India (1984) 3 SCC 

41. Such aright has been guaranteed to a tiller of soil if his self occupied property is acquired. Vide art. 31A of the Consti- 

tution. 

42. see p«ra 8,2 wfio. 
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A. Legislative Drafting 

7.1. One constant dement in legislative draft¬ 
ing that emerges to the fore is the ihability 
to take guidance from judicial decisions on 
justice and constitutional requirements. Jn 
Bella Banerjee the court declared unconstitu¬ 
tional anterior date land value fixing and land 
value freezing. The court at the same time 
clearly indicated that anterior date land value 
fixation would he permissible if done in order 
to avoid speculation in land. The executive 
failed to correctly read this decision and in D. 
Namasivaya the Madras government not fuUy 
realising the purport of the decision went up 
to the Supreme Court to defend its anterior 
date land value freezing merely because the 
objects and reasons to the statute declared that 
the land value freezing was being done in order 
to prevent speculation in the land. An ima¬ 
ginative reading of Bella Banerjee would have 
shown that the court only made anterior dating 
related to the actual time of acquisition permis¬ 
sible in order to curb speculation. And it ex¬ 
pected the government to produce carefully 
gathered factual information of speculation to 
justify such anterior dating. 

7.2. Similarly in State oj M.B. V. Vishnu Prasad 
Sharma''^ the court had found that successive 
notifications under s. 6 of the Land Acquisi¬ 
tion Act for a locality notified under s. 4(1) 
were impermissible as it would amount to land 
value freezing and depriving a person of his 
property without adequate notice. To the gov¬ 
ernments plea that where large projects were 
involved it could not make up its mind ail at 
once^* the court replied that before the govern¬ 
ment starts acquisition proceedings by the issue 
of a notification under s. 4(1) it should have a 
complete plan of its projects. Such a complete 
plan the court pointed out was not beyond the 
resources of the government. 

However the government fearing that the 
large projects already initiated by it may be 
ordered to be dismantled'*^ went ahead and 
amended the Land Acquisition Act making suc¬ 
cessive declarations under section 6 of the Act 
permissible. According to Prof. Baxp® this 
amendment was partly prompted by the fact that 
the court in parts of its decision focussed on the 
phraseology of the sections of the Act and point¬ 
ed out that they made successive declarations 
impossible. This was perhaps seen by the legisla¬ 
tive draftsperson as an invitation to rewrite the 
section. This could be because the draftsperson 
and legislator only attend to these interpreta- 
tional aspects of a decision and the substantive 
policy guidance that courts seek to offer is 
ignored. 


‘'A due regard to the “complete plan” 
rationale of Vishnu Prasad would perhaps 
have obviated the need to authorize suc¬ 
cessive declarations under the Act. For 
the central assumption sustaining this ration¬ 
ale is that if a plan is “complete plan” it 
will be possible. to issue a conso¬ 

lidated declaration under section 6(1). Ex¬ 
haustion of section 4 notification would 
pose no problem since no declarations re¬ 
main to be made.”'*' 

7.3. It won’t be amiss to point out, that where 
constitutional or statutory amendments are in¬ 
troduced primarily to obviate the effect of a 
judicial decision the purpose of the amendment 
should clearly emerge from the statutory amend¬ 
ment objects and reasons for an amendment are 
looked at by the courts only when the purport 
of the provision is not clear. And yet in R. L. 
Arora (2) the newly incorporated S. 40(aa) of 
the Land Acquisition Act was struck down in 
the minority judgment because on a literal inter¬ 
pretation the section did not validly succeed 
in doing what it had set out to do. The majo¬ 
rity had to take resort to the mischief rule to 
save the sections validity. That on amendment 
a statutory provision was not upheld on a literal 
interpretation is a telling comment on drafting 
skills. 

7.4. Similarly in Vajravelu L and Acquisition 
Madras (Amendment) Act, 1961 was .struck 
down as infringing article 14 because though 
it provided for acquisition for housing purposes 
it had a formula of compensation less benefi- 
cient than the principal Act. It was contended 
that the less bcneficient formula was adopted 
because land was being acquired for the pur¬ 
pose of slum clearance. The court did not 
accept this contention as the Act conferred 
power to acquire land for housing schemes to 
the acquisition authorities. If the bonafides of 
the state’s contention is accepted the need for 
careful drafting is again underscored. For if the 
motivation of the acquisition law was slum clea¬ 
rance why was it not expressly stated in the 
statute. 

7.5. Vajravelu also brings home the fact that 
drafting is undertaken without adequately anti¬ 
cipating arguments in court. After all the prin¬ 
ciple, that if the legislature continues to use in 
an amended law a word already interpreted by 
the court, it is to be presumed that the legisla¬ 
ture approves the connotation adopted by the 
court, is oft used. Despite this presumption the 
fourth constitution amendment which was intro¬ 
duced to discard the just equivalence standard 
specified in Bella Banerjee continued to use the 
word compensation. 


43. Supra n. 14, 

44. Interestingly the court accepted this contention in Vdal Ram supra n. 13 and this insistence on complete plan was aban¬ 
doned. 

45. That such apprehension was unfounded see U. Baxi supra n. 31 at 163. 

46. Supra n. 31. 

47. Id. at 166. 
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7.6. As the judicial process is not seen as an 
opportunity for case to case development of 
legal concepts. Nor are decisions of courts in¬ 
validating certain laws seen as an opportunity 
to reconsider and rethink a legislative policy. 
Other than the retrospective validation technique 
frequent use is also made of the tehnique of 
non-justiciability. The constant user of this 
technique clearly shows that courts are only 
seen as stumbhng blocks in policy execution 
and the input that a particular case or fact situa¬ 
tion can given to a general policy is openly de¬ 
clared to be neither needed nor desired. 

7.7. Even if the effects these techniques have 
on institutional legitimacy be ignored, their user 
could be understood if they had succeeded in 
curbing litigation and ousting the jurisdiction of 
the court. As it stands whenever the technique 
of non justiciability has been used the courts 
have always added a rider to protect their juris¬ 
diction be it colourable exercise of power or 
mala-fides. 

Also when the technique of non justiciability 
is used the only answer that the government has 
to an attack on the vires of a provision is that 
the matter is beyond the jm'isdiction of the 
court. The government has no arguments which 
make the constitutionality of the impugned 
provision undisputed even if the court has juris¬ 
diction. By adoption of the tcchuiquc of non- 
justiciability the executive fails to acquaint the 
court with the rationale behind its policies. And 
the court only aware of the attempts of the 
executive to oust its jurisdiction interprets the 
law to protect its powers of judicial review. Thus 
judicial review rather than the substantive 
policy influences judicial decisions. 

7.8. For instance after the fourth constitu¬ 
tional amendment, which made the adequacy of 
compensation non-justiciable; whilst litigation on 
the question of compensation continued full 
steam, more attention was devoted to determin¬ 
ing the effect of non-justiciability. The court 
did not really move forward from the ‘fuU in¬ 
demnification’ formula evolved in Bella Banerjee 
If the policy makers had entered into a dialogue 
with the court on the formula suggested by it, 
the chances were that a viable and fair compen¬ 
sation policy could have emerged from the deci¬ 
sions of the court. As it happened, though liti¬ 
gation was not avoided the decisional process 
did not furnish any fairness feedback on govern¬ 
mental policies; rather a bitter T invalidate you 
amend game’ was only played between the exe¬ 
cutive and the judiciary, 

B. The Role of Lawyering 

8.1. As we had stated earlier, law is made 
both when it is legislated and when it is inter¬ 
preted. Just as a legal draftsperson plays a 


role in the form in wliich policies get translated 
into law; lawyers perform an important function 
In the manner In which a law is interpreted. 
In the acquisition context also the functional 
importance of lawyering in the decisional pro¬ 
cess comes to the fore. 

8.2. In the acquisition context one decision 
which is an appropriate case study for demon¬ 
strating the inlluence of lawyering is Vajravelu. 
The dichotomy between justiciability and com¬ 
pensation made by the court was primarily coun¬ 
sel dictated. It was Nani Palkhivala who made 
a distinction between instances where inadequate 
compensation was provided and where no com¬ 
pensation was provided. The fonner kind of 
cases were he contended outside the jurisdiction 
of the court whilst the latter were still witlun 
its ken. The amendment did not permit that 
parliament could specify principles which render 
nugatory the formula of just equivalence how¬ 
ever slight variations or difference of opinion 
were non-justiciable. This entire argument was 
adopted by the court especially as government 
lawyering did not adequately forestall tliis inge- 
nous argument and instead used of certain weak 
arguments'** which gave an opportunity to the 
court to brush aside the government case. 

8.3. The governments case was primarily 
mounted on the plank of non-justiciability whe¬ 
ther mounted on the fourth amendment or on 
article 31-A'* of the Constitution. The fourth 
amendment argument primarily was that as the 
legislature disagreed with the just equivalence 
standard evolved in Bella Banerjee the fourth 
amendment had been introduced in order to give 
the legislature a freedom to specify standards 
different from just equivalence. However, no 
answer could be offered to the contention that 
if a departure from the court's delineation of 
‘compensation’ was being made why the term 
‘compensation’ was not replaced with ‘money’ 
amount etc. 

8.4. On 31-A the government contended that 
the section as interpreted K. K. Kochuni v. State 
of Madras'-’’^ was incorrect insofar as it was laid 
down that a law was saved by article 31-A only 
if it dealt with agrarian reform. This ruling the 
counsel contended was made without perusing 
that entire objects and reasons to article 31-A. 
The omitted part supported a wider construction 
of article 31-A so as to include acquisition of 
land for slum clearance or other social purposes. 
The court accepted that in Kochuni the objects 
and reasons for the seventeenth amendment 
were not considered in their entirety but insist¬ 
ed that it is common place that a court cannot 
construe a provision on the basis of the state¬ 
ment of objects and reasons. The weakness of 


48. See para 8.4 and 8.5 infra. 

49. This article was introduced by the seventeenth Constitution amendment which provided that laws relating to agrarian 
reforms could not be challenged on the ground that they infringed arts. 14, 19 and 31. 

50. AIR 1960 SC 1080. 
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the government argument is further demonstrated 
by the fact that the government was relying on 
an objective (i.e. slum clearance) which it had 
itself failed to incorporate in the constitutional 
article. 

8.5. This argument of object and reasons and 
agrarian reform includes slum clearance was the 
basis of the minority ruling in Kochuni. Now 
the judges of the minority were not on the Vaj- 
ravelii bench. And the author of the majority 
opinion in Kochuni was heading the Vajravelu 
bench as seniormost judge. In these circum¬ 
stances, the chances of winning a liberal inter¬ 
pretation of article 31-A were small; the in¬ 
duction of this argument however gave the court 
a handle with which to brush aside most of the 
respondent state’s arguments. 

8.6. The vital role played by legislative drafting 
and lawyering in the intcrpretational process 
brings home the need for a closer interaction 
between the legislative and litigativc departments 
both for evolving litigative strategics and for 
drafting laws. 

IV. A SUMMING UP OF THE ROLE OF 
THE COURT IN THE ACQUISITION 
CONTEXT 

9.1. Our analysis of the role of the court in 
the acquisition context shows that the accusation 
of ‘inhibitor’ levelled at the court is not really 
rooted in facts. It is true that the court has 
struck down a number of acquisition policies 
but this invalidation cannot be merely attributed 
to conservative judicial attitudes it i.s as much 
due to the lack of a scientific compensation 
policy, unimaginative lawmaking and inadequate 
lawyering. 

9.2. Our study also underscores that if urban 
planners wish to continue to use land acquisition 
as a mechanism for promoting urban develop¬ 
ment, town-planning and to regulate land user 
it is imperative that a viable and scientific law 
of compensation is framed. A law which fulfils 
the requirements of the fundamental rights and 
which adequately balances between individual 
and social needs."'^ On an ad hoc cost-benefit 
analysis the earlier compensation policy of offe¬ 
ring the minimum amount docs not seem bene¬ 
ficial as the acquisition gets litigativcly stalled 
for number of years, the government has to 
very often pay enhanced compensation and the 
cost of the project for which the land was 
sought to be acquired has also increased. Aban¬ 
donment of the minimum compensation policy 
seems appropriate. The linkage of the law of 
compensation with the public purpose for which 
it is being acquired can be experimented with 
as a method of balancing individuaul and social 
interests. 


9.3. This study also underscores that urban 
planners cannot merely be concerned with policy 
their involvement is also needed with the nitty- 
gritty of law making. As when it comes to the 
crunch, it is the form in which a law emerges 
which ultimately influences its subtantivc 
functioning. 

9.4. In this part of our study we were con¬ 
cerned with the response of the court to legisla¬ 
tive policies of acquisition. In the next part we 
concentrate on the policy initiatives taken by the 
court in an area of vital interest to the urban 
planner i.e. civic rights. The initiatory role was 
played by the court with regard to procedural 
and substantive aspects. However, as the proce¬ 
dural innovations were not evolved in the civic 
rights context. We will concentrate on the courts 
initiatives in specific areas of civic rights. 


PART II 

IV. THE CIVIC RIGHTS CONTEXT 

10.1. Civic rights encompass claims for a 
clean and healthy environment, proper sanitation, 
good roads and access to communication. The 
rights of the hawkers to earn their livelihood and 
of the urban poor to seek shelter are also cover¬ 
ed under this head. As the perspective of the 
court on each of these claims is of vital interest 
to the urban planner, each of them is being 
separately examined. 

A. Right to Clean and Healthy Environment 

10.2. This right was first agitated in Ratlani 
Municipality v. Vardhichand^- wherein what was 
at issue was whether the satisfication of the 
citizen’s civic needs was dependant on the availa¬ 
bility of finances with the municipality. And is 
paucity of funds a compete defence to the muni¬ 
cipality’s wrong of failing to fulfil its civic duties. 
The court upholding a Magistrate’s order under 
s. 133 of the criminal procedure code requiring 
the municipality to construct a proper drainage 
.system held that “the criminal procedui'e code 
operate against statutory bodies and others 

regardless of the cash in their coffers. 

Otherwise a profligate statutory body. . . . may 
legally defy duties under the law by urging in 
self defence a self created bankruptcy or perver¬ 
ted expenditure budget.”'''^ 

10.3. ITie court did not just uphold the order 
of the Magistrate it also examined and approved 
a Rs. 6 lakh drainage scheme which was to com¬ 
pleted within an year. Other detailed directions 
on provision of civic needs and improvement 
of health and hygiene were also issued by the 


51. See supra para 3.10. 

52. AIR 1980 SC 1622. 

53. /(/.at 1628. 
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court.Thus the court emphasized that civic 
needs were beyond priorities. They were needs 
for which money had to be found by the execu¬ 
tive. And infringement of civic rights had to be 
readdressed by aflirmative action. Failure of 
the authorities to honour the redressal directions 
of the court makes them liable for contempt. 


55 feet could not be built. The municip.d 
authorities could not contrary to these regulations 
issue licences allowing higher construction. 

Saclmiciruiml Pandey shows that when the 
government shows sensitivity to environmental 
issues and makes due provision for them 
the court will refuse to intervene. Thus when 


10.4. This imperious tone was absent, when 
the court accepted, that for people of hilly areas 
the right to have access to the outside world 
was an integral component of the right to life^-'’ 
When the Himachal Pradesh Government protes¬ 
ted against the direction of the High Court asking 
the superintendent engineer to construct the road 
upto the petitioners village and to seek funds for 
that purpose. The court accepted that the set¬ 
ting up of priorities in development and allo¬ 
cating finances was primarily a legislative func¬ 
tion.'^ The court could not in view of the 
budgeting system direct the slate to spend on 
any activity in excess of the sanctioned amount. 
It was not stated as in Railarn that Part Ill rights 
had to be honoured regardless of budgetary provi¬ 
sion. In limed Sharma the court clarified dial 
the recommendation for more funds was made 


the West Bengal Government granted licence 
for building a five star hotel on land where part 
of the Calcutta zoo was situated but made 
alternative provision for the zoo buildings, 
adopted measures^- to protect arrival of migra¬ 
tory birds, the executive decision was upheld. 

10.7. B. K. Srinivasan and Sachidamnd Pandey 
are also indicators of the future patern of 
litigation in the field of urbanisation. Once 
vacant land in major urban centres reduces in 
size it is change in land user rather than acqui¬ 
sition which will raise controversies. These 
cases augur greater vigilance by citizens of their 
civic rights. Ihus necessitate realization by the 
authorities of their accountability for decisions 
taken in public interest. 


in view of the existing legislative recognition of 
the petitioners needs. 

10.5, In Vmed Sharma in contrast to Ratlam 
the court secs a more restrictive role for itself. 
This could be because whereas in Ratlam the 
court was required to correct a civic wrong of 
the government, in Umed Sharma the positive 
content of the right of life was sought to be 
enforced. For the urban planner, the message 
is that whereas in the settling of development 
priorities and allocation of benefits the court 
may be slow to intervene. Yet in functioning as 
a grievance airing forum, for the ignored sec¬ 
tions of the populace court actions, would raise 
serious legitimacy questions on the plans finalised. 
And where the planners omissions don’t just 
impede improvement in quality of life but lead 
to actual deterioration active intervention and 


B. Hawking a Right or an Impediment 

11.1. Hawking on pavements of major cities has 
been seen as a major impediment to orderly 
pedestrian movement by town planners. Thus 
nearly all municipal enactments contain provi¬ 
sions prohibiting or severely restricting this right. 
The attitude of the Supreme Court is an impor¬ 
tant input to the planner for framing future plans 
especially now when the right to livelihood has 
been recognized by the court and a number of 
petitions by various hawker unions are 
pending before the court. 

11.2. Do the hawkers have the right to carry 
on their business on the pavements ? If yes 
then will they not be interfering with the real 
utility of a pavement which is to provide a safe 
pathway for the pedestrian to walk on. If not 


redressal from the court can be predicted. then what arc those sections of the community 


to do for a living who cannot alTord to buy or 


10.6 Of interest to planners arc also B. K. 
Srinivasan v. State of Karnatak-d^'' and Sachid- 
ananda Pandey v. State of West Bengal/''' In 
the former the court has underscored the point 
that once land use plans and regulations were 
made the promulgating authorities were as much 
subject to them as the ordinary citizen. Thus 
if the regulations of Bangalore City required 
that in a certain area buildings higher than 


rent shops. Also should hawkers be totally 
eliminated, when in selling overheads exempt 
goods (yvhich are cheaper than shop sold goods) 
they are providing an essential service to the 
low buying power consumer. It is in the con¬ 
text of these dilemmas that the court and the 
urban planner have to answer the question of 
hawking. The response of the court has evol¬ 
ved over the years from total prohibition to 


54. ft required Ratlam Municipal Council to take statutory action to prevent effluents from the alcohol plant to flow into the 
street. To construct public latrines and to provide scavenging and water service.s for them. The state government was 
required to instruct the malaria department to prevent mosquito breeding. 

55. Umed Shaniui v. Store of H.P. 1986(1) SCALE 182, 

56. 1987(1) SCALE 142. 

57. 1987(1) SCALE 311. 

58. The government required that the hotel was to be a medium rise building. It was to use no bright lights on its portions 
and a green belt was to encircle the hotel. 
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regulated permission. The court has not accep¬ 
ted that the citizen has a fundamental right to 
carry on hawking but neither has it found it 
possible to treat claims of such a right with 
total disdain. 

11.3. In one of the first cases*''* where the 
right to street trading was claimed before the 
Supreme Court court dismissed the conten¬ 
tion as preposterous and pointed out that the 
litigation had occurred only because the NDMC 
permitted trading on public streets. As the 
court did not consider that the hawkers had 
any right it did not consider that any equities 
had to be settled. It refused to accept the 
contention of the petitioner that he could be 
removed from his pavement site by the NDMC 
only if an alternative trading place was provided. 

11.4. However, more than a decade later when 
the Bombay Hawkers Union'*** claimed hawking 
as a fundamental right the court pointed out 
that the right to hawk as the right to carry on 
other trades and businesses was subject to reason¬ 
able restrictions in the interest of the general 
public. No right to do trade or business so as 
to cause nuisance, annoyance or inconvenience to 
the members of the public could be claimed. 
Public streets insisted the court were meant for 
the user of the general public and not to faci¬ 
litate the carrying on of private trade and busi¬ 
ness. Though the court in Bombay Hawkers 
had an opinion similar to Pyareial with regard to 
the purpose of public roads. It did not as in 
Pyareial look askance at the hawkers claim nor 
did it insist as in Pyareial on total removal of 
the hawkers. Rather it supervised the compro¬ 
mise entered into between the hawkers and the 
municipality which entailed the creation of 
hawking and non hawking zones. The condi¬ 
tions under which hawking could be carried 
were scrutinized for reasonableness. As a result 
the condition prohibiting sale of cooked food 
was struck down and the hours of hawking 
were extended.'" The court also issued guide¬ 
lines'*- Ibr exercise of the power to create non¬ 
hawking zones. 

11.5. From Pyareial to Bombay Hawkers the 
court’s perspective towards street trading has 
altered from total prohibition to regulated per¬ 
mission. The change can be explained on two 


hypothesis. One that in the eighties after 
reading the right to livelihood in the right 
to life the Supreme Court has become more 
.sensitive to the rights of the deprived sections. 
And two that the hawkers in Bombay hawkers 
came to the court as a union, in Pyareial the 
petitioner was almost a lone voice. As the 
hawkers have emerged as a power centre their 
claims have to be balanced with those of the 
general populace. The hawkers rights can no 
longer be totally negatived before the rights of 
the general public. 

11.6. The second hypothesis should also influ¬ 
ence city planners thinking on the question of 
hawking. Also if city planners desire to keep 
their road clear of hawkers they need to under¬ 
stand and tackle the root causes of hawking. 
Police measures can no longer be successfully 
used to tackle the problem.'*** Nor can such 
measures depend upon unequivocal support from 
the Supreme Court. 

C. The Pavement Dwelling Question 

12.1. Inadequate development of the rural 
sector and concentration of job opportunities in 
the city results in converging of rural settlers 
into cities. Wherein house scarcity and availability 
of employment opportunities in city centres only 
leads to squatting and pavement dwelling. Pave¬ 
ment dwelling and squatting are often referred to 
as the urban planners major problems. Problems 
which occur largely because the benefits of urba¬ 
nisation arc not equitably distributed. Arc 
pavement dwellers rejects and deviants of society 
or are they members of those deprived sections 
whose interests have too long been ignored by 
society? Do they have any constitutional claims 
which merit recognition by our lawmakers and 
law enforcers. Or should law enforcers be only 
concerned with police measures to curb such 
encroachments ? With these many facets, the 
complex question of the constitutional rights 
of pavement dwellers came to be considered 
by the Supreme Court in Olga Teliis v. BMC. 

12.2. ITiis case raised the query whether the 
state had the right to remove pavement dwellers 
without providing them alternative accommoda¬ 
tion ? The petitioners contended that squatting 
was a direct result of governmental inaction, 
maladministration and inadequate planning. If 
the government was allowed to evict these 


59. Pyare lal v. Delhi Mifiiicipality AIR 1968 SCC 133. 

60. Bombay Ifawkers Union & Or.i. v. Bombay Municipal Corporation (1985) 3 SCC 528. 

61. Other conditions which were upheld were that (i) hawking was to be carried on 1 >-1 metre footpath; (ii) No stalls hand¬ 
carts etc. to be used :(iii)hawking prohibited 100 m from place of worship, hospital, educational institution and 150 me¬ 
tres from municipal or other market; (iv) No noise was to be made to attract customers; (v) to co-operate with nuinici. 
pal and other authorities and (vi) daily fee confers no right to do business over particular place, 

62. By guidelines required municipal commissioner (i) to create one hawking zone, for two contiguous municipal wards; (ii) 
had discretion to fix non-hawking zone in consultation with Bombay municipal corporation ;(iii) in hawking zone li¬ 
cence to do business on payment of fee should be permitted though discretion in interest of public health, sanitation 
and convenience to extend non-hawking zone; (iv) hawking licence*should not be refused except for good reason and(v) 
before altering scheme should take into confidence all public interests. 

63. (1985) .3 SCC 545, 
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dwellers it would be allowed to take advantage 
of its own wrong. Further pavement dwcller.s 
could not be characterised as trespassers because 
they lived on pavements due to economic com¬ 
pulsions. The state was under obligation to 
provide necessities of life to these dwellers and 
the court has power to issue direetions to the 
state to promote and protect their right to life. 

12.3. The court however did not take up the 
invitation of the petitioners. It insisted that 
the pavement dwellers had to vacate the foot¬ 
paths as the safety of the pedestrians could not 
be sacrified in order to accommodate persons 
who used public properties. The court not only 
ordered eviction it also did not require that 
alternative accommodation should be provided 
prior to eviction. Though the right to livelihood 
was held included within the right to life the 
jourt did not consider that such right entitled 
persons to live on pavements near their places 
of employment. 

12.4. The considerations of public order 
prevailed over the claims of public justice in 
the decision. However, as the case had been 
argued in the scenario of the housing, employ¬ 
ment, industry location, urban planning and 
rural development policies of the government; 
the court could not (despite the decision) view 
pavement dwelling only as a public order and 
safety problem. It thus enjoined the govern¬ 
ment to launch housing and employment 
schemes. It accepted that forcible eviction of 
squatters even with resettlement totally disrupted 
the economic life of the household. Further 
if squatters were forcibly ousted they sold their 
plots and returned to their original sites. 

12.5. 'I'he decision in Olga Tellh went in 
favour of the municipal authorities but the 
psychological pressure exerted by the misery of 
the pavement dwellers loomed large over the 
mind of the court. We, therefore, think that 
urban planners need to work beyond police 
measures if the problem of squatting is to be 
tackled. For though the police power approach 
of the state received the approval of the court 
in Olga Tellis that a similar result will necessarily 
ensure in the future cannot be predicted with 
certainty. 


V. CONCLUSION 

13.1. In contrast to the acquisition context in 
the civic rights litigation it is not the propertied 
rich citizen who has moved the court. It is 
rather the inarticulate section of society which 
has found in the court a forum to voice its 
grievances. As the litigant is the public, 
seeking recognition of the oft quoted public 
interest. The messages for the planners from 
this class of litigation arc different from those 
of the acquisition agitation. 

13.2. Our analysis shows that these public 
spirited individuals require fulfilment not of the 
formal but the substantive logic of the Consti¬ 
tution. They desire that urbanisation policies 
should be so framed as to allow a full and 
meaningful life to all persons. A life where 
livelihood is protected, where the environment 
is clean and unpolluted, where shelter is granted 
to all. If the government fails to fulfil these 
basic needs then the unintended effects that 
follow such as hawking squatting etc. should 
not be viewed only from a policing perspective 
but from the social justice angle. The conten¬ 
tions of the petitioners have not been unquali¬ 
fiedly accepted by the court but these claims 
and the urban planners civic rights policies 
have been scrutinised on the constitutional 
toudisione. The message that this litigation 
holds for the urban planners is that constitutional 
principles should be the guiding spirit for 
evolving and finalizing urban policies. Failure 
to so sensitize their policies may not just jeopar¬ 
dize their plans but also entail serious legitimacy 
costs for them. 

13.3. The need to move the court for affirma¬ 
tive action and grievance articulation is pri¬ 
marily felt when the legislature and the executive 
fail the people. If these non-judicial forums are 
imbued by the spirit of social justice (rather 
than public order) the need for the court to 
intervene will correspondingly reduce. Espe¬ 
cially when the other forums arc institutionally 
better equipped to fulfil these social justice 
needs. Though the fact, that the court can 
and may so intervene, should be seen as a spur 
and not an impediment to state affirmative 
action. 
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MUNICIPAL TAXATION OF PROPERTY 


I. INTRODUCTION 

1.1. With rapid urbanisation, more and more 
public services have to be provided to citizens in 
urban areas. Sooner or later, the burden of pro¬ 
viding these pujblic services comes to faU upon 
the local authority constituted for the area con¬ 
cerned. Services need finances. Finances can 
come only from sources which are legally avail¬ 
able and economically capable of being exploit¬ 
ed. For most local authorities, these sources 
are either grants by the Government, or 
taxes levied by the local authority or 
revenue from productive activities carried on 
by the local authority. Grants by the 
Government cannot be too liberal. The 
scope for productive activities (i.e. profit¬ 
making activities or enterprises) that can be 
taken up by local authorities, is limited. 
Even where profits can accrue from such 
undertakings, c.g. undertakings concerned with 
local transport, production of electricity, 
supply of water and the like, there are also 
reasons of policy, restricting the quantum 
of profits that can be earned by local 
authorities from commercial activities. The 
major part of the finances of local authori¬ 
ties in India is therefore contributed by 
taxes. And, of the total amount of revenue 
earned by an urban local authority from 
taxes, a pretty large portion comes from 
property taxes.’-®. It has been stated that 
property tax is an important tax for municipal 
government, in the same way as income 
tax is to Central Government and State 
Government.® 

1.2. Thus, property t^ix is the major source of 
local taxes, and it is desirable that its impact, 
incidence and effects on municipal fmances and 
municipal administration should be kept under 
systematic review. Some of the aspects con¬ 
cerning this tax have a legtd genesis, llie present 
study deals with those aspects. 

1.3. Municipal Government in India covers 
five distinct types of urban local authorities'*;— 

(a) municipal corporations; 

(b) municipal councils; 

(c) notified area committees; 

(d) town area committees; 

(e) cantonment boards. 


Municipal corporations and municipal 
councils are fully representative bodies. The 
notified area committees and town area 
committees are either fully or partly nominat¬ 
ed bodies. Cantonment boards are created 
under the Cantonments Act, 1924 (a Central 
Act) and consist of partly elected members. 

Municipal corporations deal directly with 
the State Government, whereas municipal 
councils, notified area committees and town 
area committees, deal with the State Gov¬ 
ernment through the district officer. Canton¬ 
ment boards arc supervised by the Union 
Ministry of Defence.® 

1.4. It appears that reliance of local 
authorities on tax resources is more in the 
larger cities, than in the smaller ones. In 
particular, metropolitan cities rely on tax 
revenue for over three quarters of their 
ordinary income. For the other municipa¬ 
lities, this proportion is only about 55 per 
cent. However, this does not mean that 
when one is dealing with intensive urbani¬ 
sation and its impact, taxation has a lesser 
importance as regards municipal bodies other 
than municipal corporations. Urbanisation 
is bound to bring more and more cities into 
the category of “metropolitan” cities, conse¬ 
quentially increasing the importance of tax 
revenues. 

1.5. An analysis of the income of 29 
municipal corporations® for the year 1978-79 
shows, that of the revenues of those corpo¬ 
rations, '75.39 per cent is tax revenues. The 
various taxes, contributing to tax revenue 
comprise the following :— 

(1) Property. 

(2) Services. 

(3) Octroi. 

(4) Terminal. 

(5) Trades and callings. 

(6) Animals and vehicles. 

(7) Tolls. 

(8) Miscellaneous. 


1. See Planning Commission, Task Forces on Housing and Urban Development, Paper Part IT, Financing of Urban Deve¬ 

lopment, pages 11, 12, i6, Tables 1.1 to 1.4 and Appendix Table 1.1, (Dec. 1983). 

2. See, further, paragraph 1.6, infra. 

3. E. S. Reddy, “Role of Property Tax in Local Finance” 43 Quarterly Journal of Local Self-Government Institute at 3-11, 

(1983). 

4. Supra n. 1 at page 1, para 1.1. 

5. Id. 4, para 1.18 and page 12, Table 1.4. 

6. Supra note 1 at 49, para 3.3 and page 58, Table 3.2. Sec also para 2.7, infra. 
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1.6. Of the total tax revenue of municipal 
corporations, the percentage share of each cate¬ 
gory of tax for the year 1978-79 (for 23 muni¬ 
cipal corporations) has been given as under’;— 


(1) Property 28-40 

(2) Services 19-08 

(3) octroi 37-66 

(4) Terminal 5-45 

(5) Trade and calling . . • 1 "45 

(6) Animals and vehicles . . . i -03 

(7) Tolls .0 02 

(8) Miscellaneous.6-90 


100-00 


1.7. It is evident from the above sample 
figures® that property tax is an important 
source of revenue for corpxirations. 

II. CONSTITUTIONAL AND LEGAL 
POSITION 

2.1. Under the Constitution, the States can, in 
theory, confer on municipal authorities, powers 
on any matter in the State List or in the Con¬ 
current List for the purpose of local self-govctn- 
ment. In practice, however, oidy a few of the 
functions are so delegated. Again, so far as taxa¬ 
tion goes, the States can, by appropriate legis¬ 
lation, empower local authorities to impose 
any tax mentioned in the State List.® These 
include taxes on agricultural income, succes¬ 
sion duty on agricultural land, estate duty 
on such land, taxes on lands and buildings 
(entry 49), taxes on mineral rights, duties 
of excise on certain goods, taxes on the 
entry of goods into a local area for consump¬ 
tion, sale or use therein (entry 52), taxes on 
the consumption or sale of electricity, taxes 
on the sale or purchase of goods other than 
newspapers, taxes on advertisements (other 
than advertisements published in the news¬ 
papers or broadcast by radio or television), 
taxes on goods and passengers carried by 
read or on inland waterways, taxes on 
vehicles (whether mechanically propelled or 
not) suitable for use on roads, taxes on 
animals and boats (State List, entry 58), 
tolls (State List, entry 59), taxes on profes¬ 
sion, trades, callings and employments (State 
List, entry 60), capitation taxes, taxes on luxu¬ 


ries, including taxes on entertainments, amusc-^ 
ments, betting and gambling and rates of 
stamp duty on certain documents. In 
practice, however, only a few of these taxes 
are delegated to the local authorities. A 
few State enactments’® do empower the 
local authorities to levy any tax which the 
State legislature can impose, but his general 
power conferred by the State enactment does 
not appear to have been made use of, so far. 

2.2. In practice,” the taxes levied by local 
bodies in urban areas arc the following:— 

(1) Property tax. 

(2) Service tax. 

(3) Octroi. 

(4) Terminal tax. 

(5) Tax on trades and callings. 

(6) Tax on animals and vehicles. 

(7) Tolls. 

(8) Miscellaneous taxes. 

Though octroi is being gradually abolish¬ 
ed, Property tax remains an important compo¬ 
nent of the taxation structure. 

2.3. State control over municipal taxation’* 
takes place in the following forms :— 

(a) control over-the imposition of a new 
tax’® by a local body; 

(b) state approval of tax rates;” 

(c) requirement of sanction for reduction or 
abolition of tax.’® 

2.4. Imposition of a new tax by a municipal 
body generally requires approval of the State 
Government. Assuming that a tax is per¬ 
missible under law by a municipal body,’* 
its imposition requires— 

(i) a resolution by the municipal body; 

(ii) a notice inviting public objections to 
the proposed tax; and 

(iii) a reference to the State Government, 
along with the objections received on 
the proposal in response to the notice 
issued by the local body. 

2.5. Fixation of maximum or minimum rates 
of tax also generally requires sanction of the 
State Government to the rates proposed by the 
municipal body. 


7. Wat 49, para 3.4 nnd page 61. (There appears to bo a slight mistake in the figures as given in the paper. The total of 
the 8 item comes to 100.09 per cent). 


8. Para 1.6, supra. 

9. Constitution of India, Seventh Schedule, State List, entries 46-63. 

10. E.g. the U.P. Municipal Corporations Act, 1959. 


11. See S.1, supra. 

12. Supra n. 1 at 10, para 1.44. 

13. Para 2.4, Infra, 

14. Para 2.5, infra. 

15. Para 2.6, infra, 

16. Para 2.1, supra. 
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2.6. Besides this, the abolition or reduction 
of a tax already being levied by a municipal 
body generally requires the following formalities 
to be undergone :— 

(a) sanction of the State Government (in 
the case of certain corporations); 

(b) information to be given to the State 
Government, e.g. in the States of 
Andhra Pradesh, Kerala and Tamil 
Nadu; 


of reasons. In the first place, this is a tax 
which contributes a major slice of the tax 
rpenucs of most corporations in the metropo¬ 
litan areas. Secondly, as a matter of fact, 
this' tax has been levied for a long time in the 
majority of urban areas governed by municipal 
corporations in India. 'I hirdly, it is this tax 
which has received considerable attention in the 
past few years, arid yet, is one which has so 
far eluded satisfactory and acceptable action for 
reform. 


(c) notification in the Gazette (e.g. in 
Madhya Pradesh), 

2.7. A survey of the structure of revenue 
receipts of sample municipal bodies was 
conducted, a few years ago, by the National 
Council of Applied Economic Research, New 
Delhi. The figures for the year 1976-1977, 
as given in the Survey mentioned above (for 
corporations) can be restated in the following 
form^^:— 


Corporations; Revenue Receipts 


Tax Revenue 

• • 

72 -33 per cent 

Non-tax Revenue 

» « 

9-87 per cent 

Contributions 

« « 

5 -37 per cent 

Grants , . 


8 -22 per cent 

Miscellaneous 


4-21 per cent 


Total . 

100 -00 


In the same Survey^®, the corresponding 
figures for 1976-1977 for Municipalities (not 
being Corporations) have also been given, 
which can be restated in the following form :— 


Municipalities : Revenue Receipts 


(a) Tax Revenue 

. 58 -43 per cent 

(b) Non-tax Revenue 

. 7 -04 per cent 

(c) Contributions 

. 12 -13 per cent 

(d) Grants . 

. 10 -26 per cent 

(e) Miscellaneous 

. 12 -14 per cent 

Total 

. 100-00 


It wiU be seen from the above Tables that 
the proportion of tax revenue to the total 
revenue receipts is higher (72.33 per cent) 
in the case of Corporations than in the case of 
other Municipalities (58.43 per cent). 

in. PROPERTY TAX; THE PRESENT 
STRUCTURE 

(a) Nature of tax 

3.1. Of the various taxes leviable by muni¬ 
cipal corporations, the tax on property, 
popxjlarly known a house tax, is the one 
that deserves intensive attention for a variety 


3.2. Property tax is a levy on land and build¬ 
ings. It is among the most important sources 
of revenue to local authorities. All the 
Municipal Acts in India have provisions on 
the subject. In terms of technical language, it 
is a tax on land and buildings, though in 
practice, it is described as property tax. The 
constitutional authority for its levy is entry 49 
of the State List which authorises the State 
Legislature to levy a tax on land and 
buildings; and it is by virtue of this authority 
that State Le^slaturcs have enacted legislations, 
or rather, inserted statutory provisions in 
municipal enactments, authorising municipal 
corporations to levy such a tax, subject to 
compliance with the statutory procedure, 

3.3. rhere has been some theoretical discus¬ 
sion about the precise natoe of the property 
tax. 'I'hc debate has been thus summarised, in 
one of the studies*® ;~ 

The question has often been raised whether 
the property tax is to be looked 
upon as a user charge for services rendered or 
as a tax proper. The most plausible answer is 
that it partakes of both. As a tax, it has to 
be levied, as far as possible, in accordance 
with ability to pay. And ability to pay can 
be attributed only to individuals, or institutions 
reflecting the qbility to pay of individuals own¬ 
ing^ them. As a service charge, ‘the property 
tax’ must be imposed on the basis of the cost 
of service, at least the basic services, provid¬ 
ed by the municipal bodies and enjoyed by the 
asscssee. 

3.4. Whatever be the correct theoretical 
categorisation of property tax, it appears that 
it is regarded by many as the ideal form of 
local taxation. 1 he approach is generally 
sought to be supported by the following 
reasons:— 

(a) The tax is demanded from persons who 
have some proven capacity to pay and 
who, at the same time, can be taken as 
benefiting from the most important of the 
services provided by the local bodies. 

(b) Amongst all the productive taxes that arc 
locally leviable, this tax has the least 


"/ the resources of Municipal Bodies; National Council of Applied Economic Research 
(1980). Sec also para 1.6 supra. ’ 


Now Delhi, Table 111-9 


18. Ibid. 

19. Supra n. 1 at 51, para 3.20. Sea also para 3.26 





“spill-ovei” efTecl. Tt falls largely on the 
owners or occupiers of houses and old 
residents who use services povided by 
establishments owning or renting property 
in the concerned city. Of course, to the 
extent that property tax is shifted by the 
businesses in the particular city which ex¬ 
port their products, a part of the tax may 
be said to have a spill-over to other 
areas. But this possible spill-over is less 
in quantity than the spill-over in the case 
of alternative taxes like octroi or local in¬ 
come-tax. 

(cl The property tax has been levied for a 
very long period in India-” and (it ap¬ 
pears) in other parts of the world as well. 
Thus, it is slated that in the United States, 
property tax accounts for nearly 88% of 
the total revenue of all local Govern¬ 
ments and 70% of the total revenue of 
municipalities.-^ The property tax seems 
also to have been in vogue in the United 
Kingdom and other Commonwealth coun¬ 
tries. The base for taxation in most 
countries, it appears, is the annual value, 
the property being assessed on the annual 
value of land or building.-- 

3.5. Due to the popularity, ambiguity and 
universality of property tax, it has attracted 
sufficient attention at ihe hands of v/riters on 
economic, public finance and local Governmeut. 
There have also been a few court decisions on 
the subject in India. Apart from that, the main 
task which has faced students of the subject 
has been an examination of the appropriate base 
of the tax and the ptxssibility of reform there¬ 
in, so as to make the tax productive in its yield 
and progressive in term.s of economic theory, 
both being aspects which, among themselves, 
cover a variety of matters. Thus, at the stage 
of levy of the tax, the issues that have received 
attention concern efficiency, equity, revenue 
yield, cost and certainty. As regards the stage 
of actual asscssmciU, the issues that can or 
should receive attention relate to delays and in¬ 
equities in assessment, question of re-asscss- 
ment, problems of recovery, procedure for col¬ 
lection, machinery for assessment, possibility of 
centralised assessment process and the role of 
the State in the assessment pixxress. Of course, 
the aspect that has received the most intensive 
and extensive attention is that of the base of 
the tax, namely, whether the tax should be on 
the annual value or on the capital value ot 
the property and if it is to be on the annual 


value, what should be the method of determin¬ 
ing the annual value ? 

3.6. The present system of property tax in 
Imlia seems to have a long history, dating as 
far back as 18.50.-” An Act of 1850 authoris¬ 
ed volantary associations in towns to raise funds 
for meeting municipal service charges. It seems 
that there was a provision in the Act for revis¬ 
ing the assessment of the rental value once in 
live years. IIowe\'er, in tiie absence of a pro¬ 
per assessment authority, the practice was to 
accept tile rent receipts granted by the land¬ 
lords to the tenants as the basis of taxation.-^ 
Moreover, there was considerable difficulty in 
assessing self-occupied properties. With the 
emergence of nniuicipahties and the establish¬ 
ment of true local self-government, the relative 
State cnaciraeiits autliorised the municipal 
bodies to levy specified taxes, including pro¬ 
perty lax. However, problems of etfectivc 
recovery, balanced against equitable assessment 
of the tax still remain and seem to be likely to 
remain with us for some time. 

(b) Basis oj Taxation 

3.7. Property tax in India is, in most Slates, 
based on the annual rental value of the land 
and the buikiings standing on it.' The “annual 
rental value” itself may bo based eitlier on the 
actual rent which the owner receives for the 
premises, or on a “reasonable” rent which a 
hypothetical tenant may be expected to pay 
for the premises to the owner, with deductions 
for repairs and maintenance. In the case of 
buildings which fall under the purview of rent 
control legislation, the standard rent fixed by 
law is taken as constituting the criterion for 
annual rent. Provisions exist to provide con¬ 
cessions to owner-occupied residential premises 
and to allow remissions to places of worship, 
schools and other public premises. Every 
building is as.scssed along with the parcel ot 
land on which it stands.^" 

(c) Capital Value 

3.8. In some States, it appears, the annual 
letting value is not the test employed for levy¬ 
ing property tax and other tests have been 
adopted. Thus, in the Andhra Pradesh Muni¬ 
cipalities Act, 1965, there are separate pro¬ 
visions for assessing rented properties and 
owner-occupied properties. Rented properties 
are assessed on the basis of their annual value. 
Owner-occupied properties arc assessed on their 


20. Para 3.6, Infra. 

21. F. Durr, The Urban Uconomy (Index Education Publishers, Scranton) 112,113(1971), cited in Abhijit Datta (ed.), Pro¬ 
perty Taxation in India, 14(1983). 

22. Ursula Hicks Derelopment from Helow : Local Government and Finance in Commonwealth Countries, chapter 16 
(Clarandon Press, Oxford 1961). 

23. Rama Rao "Some Problems of the Property Tax” in Abhijit Dutta (F.d.) Properly Taxation in India 1 , 5 (1983), 

24 . V. Venkata Rao A Hundred Years of Local Self-Government in the Andhra and Madras States to 1950 
Institute of Local Self-Government Bombay) chapter 1 (1969). 

25 Venugopal, “Towards an Expanding Property Tax Base” in Abhijit Datta (Ed.) Property Taxation in India 14 IS 16 
(1983). 
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capital value.-® The annual value itself (in 
the A.P. Act) is to be detcnninecl “in such 
manner as may be prescribed, having regard to 
the rent received in respect thereof”. But it is 
not to exceed the fair rent/standard rent, if al¬ 
ready fixed under rent control legislation. 

The Gujarat Municipalities Act, 1963 also 
provides for “capital value” as an alternate basis 
of assessment, 

3.9. In the Andhra Pradesh Municipalities 
Act,-'' norms anti restrictions are also laid down 
for determining the capital value of the build¬ 
ing used or occupied by the owner. The “Capi¬ 
tal value” is the total of the estimated value of 
the building (including the land appurtenant to 
the building), arrived at after detailed valuation 
with reference to the prevailing market rates for 
the different materials used. In calculating the 
capital value, depreciation may be allowed, 
depending on the condition and age of the build¬ 
ings. The maximum depreciation allowed 
depends on the age of the building, as indicated 
in a Table on the subject.*® [In addition, some 
rebate is allowed]. 

3.10. In the Andhra Pradesh Municipalities 
Act, 1965, for arriving at the cost of building, 
rates of cost per square metre of plinth area are 
laid down. For this purpose, buildings are statu¬ 
torily classified on the basis materials used (such 
as mud walls, brick walls, brick walls in cement, 
metal sheet walls, stone walls in mud, stone walls 
in lime and cement mortar, steel frame structures 
and R.C.C. frame structures). The valuation 
officer has to obtain a certificate regarding the 
classification of the building from the engineering 
staff of the municipal council. 

3.11. It may be added that under the Andhra 
Pradesh Act of 1965, the rules require-® the 
Valuation Officer to ascertain the capital value of 
the land, which is the prevailing market value. 
The “market value” is the reasonable price that 
the property may secure if it is sold in the open 
market, having regard to its situation, present 
condition and value as a prospective site for house 
construction or as a prospective site for the 
location of mills, factories or other industrial or 
commercial concerns. The Valuation Officer is 
also expected to have regard to the price paid 
for the land or for any portion thereof in the 
current year and, in case such price is not ascer¬ 
tainable the average price, prevailing in the three 
years immediately preceding, after making due 
allowance for the lapse of time ami for difference 


in respect of the situation of the land or of the 
amenities in the neighbourhood. The Valuation 
Officer may also obfain, through the Secretary of 
the Council, particulars regarding all lands which 
were valued by the Registration Department in 
the current year and in the immediately preced¬ 
ing three years for requisition purposes or for the 
assignment or sale of house sites belonging to the 
Government. The rate of capital value adopted 
in each such case may be taken as a general 
guide in making valuation of adjoining lands, 

n’he Secretary of the Municipal Council may, 
in his turn, also obtain from the District Regis¬ 
trar or Sub-Registrar particulars of the transfer 
of property for sale in the preceding quarter and 
provide such information to the Valuation Officer 
for determining the value of the land. 

3.12. An important provision in the Andhra 
Pradesh Municipalities Act, 1965, applicable 
v/hcrc property tax is levied on the basis of capi¬ 
tal value, is that only two per cent of the capital 
value of the land so determined should be taken 
as the tax of the land.®" 

(d) Annual rental value 

3.13. Coming to the details of the levy of 
properly tax on the basis of annual rental value, 
the most important aspect to be noted is that 
in most enactments, the annual rental value is 
exprcssetl in terms of the rent at which the pro¬ 
perty can be “reasonably” expected to be let out. 
By virtue of a series of decisions of the Supreme 
Court,®' the criterion is the realisable measure 
of standard rent determinable under the Rent 
Control Act. The reasonable rent cannot be 
determined independently of the Rent Control 
Act. This principle applies— 

(a) not only where the standard rent has 
been already fixed, 

(b) but also where no standard rent has been 
fixed within the prescribed period, and 

(c) also where the building is self-occupied. 

3.14. It should be pointed out that the appli¬ 
cation of the criterion of standard rent (for fix¬ 
ing annual rental value for property tax) is not 
totally new. The test was applied as far back 
as 1924 by the Rangoon High Court,®- holding 
that “in the absence of special circumstances, the 
Corporation of the city of Rangoon must take as 
its basis of assessment of buildings and land for 
fixation (of annual rental value), the standard 


26. M. K. Balachandran, "Legal Aspects of Property Tax Reforms" in Abhijit Datta (Fd.), Property Taxation in India, 
pages 53, 54, 55 (1983). Sec, further, para 3, 9 infra. 

27 Y. Ramaswamy, '‘Uniformity in the Valuation of Properties” in Abhijit Datta (Hd.), Property Taxation in India, pages 
24, 32, 34, 35 (1983). 

28. Table 3.1. [Tables are at the end of the section]. 

29. Supra n. 27 at 24 & 34. 

30. Ibid. 

31. Diwan baulat Rai Kapoor v. N.D.M.C.. A.I.R. 1980 S.C. 541, 550. Sec also para 3.17, infra, and para 3.18 infra. 

32. Municipal Corporation of the City of Rangoon v. Stirati Bara Bamr Co. Ltd., A.I.R. 1924 Rang. 194. 
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rent in those cases in which standard rent has 
been fixed by the Rent Controller. In other 
cases, it must fix the rateable value on a consi¬ 
deration of all the surrounding facts and circum¬ 
stances, including the effect that the Rangoon 
Rent Act has or may have on the matter.”®^ 
The Rangoon court further emphasised the penal 
provision in the Rent Act and observed ; “The 
landlord, the standard rent having been fixed by 
the Controller, could not reasonably expect to 
get any higher rent for the premises. Did he 
attempt to do so, he would be guilty of an 
offence for which he would be liable to a heavy 
fine.”®" 

3.15. The Bombay High Court took a dif¬ 
ferent view in the matter and held that it is per¬ 
missible to ignore the standard rent in fixing 
annual rental value for property taxation. The 
figure of annual rental value is the “value of 
the beneficial occupation to the tenant.”®® The 
Madras High Court®'^ also held (with reference 
to section 82 of the Madras District Municipali¬ 
ties Act 1920) that municipal authorities are not 
bound to take the fair rent fixed under the Rent 
Control Act as necessarily the rent for which 
the premises may reasonably be expected to be 
let out within the meaning of section 82. The 
High Court added that fixation of fair rent is, 
to a certain extent, artificial and hypothetical and 
may not necessarily represent the rent at which 
premises could be reasonably be expected to be 
let during the year of assessment to property 
tax. 

3.16. The Calcutta High Court,®® however, in 
a case decided in 1957, agreed with the Rangoon 
view.®® Interpreting section 127(a) of the Cal¬ 
cutta Municipal Act, it held that in determining 
the annual value of a building under that section, 
the Municipal Corporation of Calcutta was 
bound by the standard rent fixed by the Rent 
Controller under the West Bengal Rent Act. The 
word “reasonably” in section 127(1) of the Cal¬ 
cutta Municipal Act was interpreted as connot¬ 
ing “legally”. As a holding cannot be legally 
let out at a rent higher than the standard rent, 
any rent in excess of the standard rent cannot 
be said to be the rent at which the building 
might “reasonably be expected to let.” The 
High Court applied the above reasoning and 
also stressed the fact that if voluntary payment 
and acceptance of any rent in excess of the stan¬ 


dard is prohibited by statute, the rateable value 
cannot be fixed at a figure higher than the stan¬ 
dard rent. 

3.17. The Calcutta judgment mentioned 
above"® was upheld by the Supreme Court,"" 
which held that the criterion for determining the 
annual value was the rent realisable by the land¬ 
lord, and not the value of the holding in the 
hands of the tenant. The Supreme Court point¬ 
ed out that it would be incongruous to consider 
fixation of rent beyond the limits fi.xcd by penal 
legislation as “reasonable”. The precise reason¬ 
ing of the Supreme Court is indicated by the 
following points from its judgment 

(i) A contract for rent at a rate higher than 
the standard rent is not only enforceable, 
but is also punishable. One may legitimately say 
that under these circumstances, a landlord cannot 
reasonably be expected to let a building for a 
rent higher than the standard rent. 

(ii) A law of the land with penal conse¬ 
quences cannot be ignored in ascertaining the 
reasonable expectations of a landlord in the 
matter of rent. 

(iii) In determining the gross annual rent, 
statutory limitation of rent circumscribes the 
scope of the bargain in the market and, there¬ 
fore, in no circumstances, the hypothetical rent 
may exceed the limit. 

The above principle was applied to a fact situa¬ 
tion where the standard rent had been actually 
fixed. In a later decision,"® the Supreme Court 
extended the principle to a fact situation where, 
though the standard rent had not been fixed 
actually, it was common case that the standard 
rent was statutorily determined at a particular 
rate. 

That the principle was not confined to cases 
where the standard rent had been actually fixed 
was re-affirmed in 1971 by the Supreme Court."* 

3.18. In a judgment rendered on December 
20, 1979, the Supreme Court held"" that the 
annual value of a building governed by the Delhi 
Rent Control Act, 1958 must be limited by the 
measure of standard rent determinable under that 
Act. In the above case, it was sought to be 
argued by the New Delhi Municipal Committee 
that as the period of limitation for making an 


33. Id. at 200. 

34. Id. at 199. 

35. Gulam Ahmed v. Bombay Municipality, AJ.R. 1951 Bom. 320. 

36. Id. at 327. 

37. Madurai Municipality v. Kamakshi Sundaram Chettlar, A.I.R. 1956 Mad. 49. 

38. Corporation of Calcutta v. Padma Debi, AJ.R. 1957 Cal. 466 at 470. 

39. Para 3.14, supra. 

40. Para 3.16, supra. 

41. Corporation of Calcutta v. Padma Debi, A.I.R. 1962 S.C. 151 at 153; (1962) 3 S.C.R. 49. See also para 3.13, supra. 

42. Corporation of Calcutta v. L.I.C., A.I.R. 1970 S.C. 1417. 

43. Guntur Municipal Council v. Guntur Town Rate Payers Assn., A.I.R. 1971 S. C. 353. 

44^ Dewan Daulat Rai Kapoor v. NDMC, A.I.R. 1980 S.C. 541 at 550. 
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application for the fixation of fair rent had expir¬ 
ed, the landlord could recover contractual rent 
from the tenant and should pay tax on that base. 
But the argument did not find favour with the 
Supreme Court. It observed that :— 

[t|he existing tenant may be liable to pay 
tlie contractual rent to the landlord, but 
the hypothetical tenant to whom the build¬ 
ing is hypothetically to be let would 
not suffer from this disability created by 
(the) bar of limitation and he would be 
entitled to make an application for fixa¬ 
tion of the standard rent at any time 
within two years of the hypothetical let¬ 
ting and the limit of the standard rent 
determinable under the Act would there¬ 
fore inevitably enter into the bargain and 
circumscribe the rate of rent at which 
the building could reasonably be expect¬ 
ed to let.'*'’ 

3.19. The Supreme Court further pointed out 

that “when the Rent Control legislation provides 
for fixation of standard rent.it does so be¬ 

cause it considers the measure of the standard 
rent prescribed by it to be reasonable.”^® 

(e) Net impact of judgments 

3.20. The net result of the above judgment^'^ 
(read with previous judgments of the Supreme 
Court) is that for the purpose of the property 
tax levied under municipal laws on the basis of 
annual value, (a) the annual letting value is 
limited by the measure of the standard rent (i) 
determined or (ii) determinable, on the prin¬ 
ciples laid down in the Rent Act (wherever ap¬ 
plicable) and (b) it cannot be computed on the 
basis of the actual rent received by the land¬ 
lord, if the actual rent exceeds the hypothetical 
standard rent. 


For buildings in the first categoi 7 , the fair 
rent actually fixed under the Rent Control Act 
has to be taken as the Annual Rental Value. 

For buildings in the second category, the fair 
rent nationally fixed by the Rent Control Act 
will become the Annual Renting Value, even if 
the fair rent has not been actually fixed so far, 
and even if the statutory time limit for applying 
fixation of time limit at the instance of the ten¬ 
ant has actually expired. I'his is the position, 
even if the actual rent received exceeds the 
notional fair rent. 

For cases in the third category, fixation of 
the annual rental value is an open issue and the 
matter is in the judgment of the competent valua¬ 
tion authority. 

3.22. The above paragraphs deal with the 
principal bases of property tax as at present in 
force. It may be convenient now to refer to a 
few other aspects concerning administration of 
the property tax. 

(f) Procedural aspects 

3.23. The procedure for valuation and assess¬ 
ment of property tax as prescribed by the legi.sla- 
tion is, generally comprised of the following 
stages ri® 

(a) Preparation of Valuation and/or assess¬ 
ment lists ; 

(b) Periodical revision of Valuation/asess- 
ment lists ; 

(c) Validation of valuation/asscssment; 

(d) Grant of exemptions and remissions; 

(e) Modifications/altcrations in the assess¬ 
ment list; and 

(f) Appeals. 


3.21. The impact of the Supreme Court judg¬ 
ment interpreting the meaning of “annual rental 
value” can be conveniently understood, if one 
classifies taxable buildings into following catego- 


3.24. Id some states (Assam, Bihar, Orissa 
and West Bengal), valuation and assessment lists 
are prepared separately while, in other states, 
valuation and assessment are combined in one 
list. 


ries :— 

(i) buildings to which the Rent Control Act 
applies, and for which the fair rent has 
actually been fixed under such Act; 

(ii) buildings to which the Rent Control Act 
applies, but for which fair rent has not 
been actually fixed under such Act and; 

(iii) buildings which are outside the purview 
of the Rent Control Act.^* 


The authority appointed for valuation varies 
from state to state. In some states, the list is pre¬ 
pared by officers appointed by the council. 
In some states, assessors are appointed by the 
state Government. 

In some states, the executive officer of the 
municipal body is incharge of assessraent/valua- 
tion. The position can be conveniently stated in 
a tabular form.®® 


45. 


46. 


47. 

48. 

49. 

50 


Id. at 550, 

Id. at 551. 
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3.25. General revision of the valuation of 
property is provided for in most municipal enact¬ 
ments. But the periodicity of I'cvision varic.s 
from state to state. The periodicity of revision 
can be conveniently stated in the form of a 
Table.''* 

3.26. Local bodies in India enjoy only dele¬ 
gated power for raising taxes. The levy of pro¬ 
perty tax by local authorities in India owes its 
legal authority to the following sources :— 

(a) Constitution, 7th Schedule, State List, 
entry 49, “Tax on lands and buildings", 
thereby rendering it legally permissible for 
the state legislature to levy the tax; and 

(b) enactment passed by the State Legislature 
in exercise of the constitutional authority 
mentioned at (a) above, authorising the 
local body to levy a tax on land anti 
buildings. 

Being a tax on immovable property, it cannot 
cover furniture, fixtures or machinery. 

Usually"- the tax is a combination of general 
house tax and traditional service charges for 
water, lighting and drainage. 

3.27. Most municipal enactments also provide 
an elaborate procedure for its “Validation’'. This 
involves 

(a) issue of public notice for inspection of 
the list; 

(b) Inviting objections against entries therein; 

(c) hearing of objections; and 

(d) authentication of the list. 

The objections arc to be heard by the com¬ 
petent authority. The authority competent for 
the purpose varies from state to state and the 
position may be set out in the form of a Table."'''’ 

3.28. Exemptions and remissions in respect 
of property tax arc generally granted, either by 
the Municipal Act or by the municipal body 
under statutory authority for special reasons. 
The exemptions granted usually apply to :— 

(a) particular parts of municipal areas (the 
exemption being from water, drainage or 
lighting tax, where the relative service is 
not provided by the municipality); 

(b) particular person or class of persons 
(e.g. on the ground of poverty or special 
hardship); and 


(c) particular classes of property (e.g. pro¬ 
perty whose annual value does not ex¬ 
ceed the specified amount) 

(d) unoccupied property. 

Generally, the grant of exemption or remis¬ 
sion requires prior approval of the State Gov¬ 
ernment. 

3.29. Between one general revision and ano¬ 
ther, it may become necessary to modify the 
lists. Such a necessity may arise by reason of 
the following changes concerning or affecting the 
building :— 

(a) revision of the rate of taxation effected 
after preparation of the last assessment list 
(or after last revision) ; 

(b) change of ownership of the building after 
preparation of the assessment list (or 
after last revision) ; 

(c) construction of new buildings ; 

(d) re-construction or alteration of, or addi¬ 
tion to the building after preparation of 
the assessment list (or after its last 
revision) ; 

(e) demolition or destruction of the build¬ 
ing ; 

(f) error or omission in the valuation ; 

(g) general improvement in the locality (in 
some States—e.g. Bihar); and 

(h) increase in rent (in some States—e.g. in 
•Madhya Pradesh—the landlord must 
inform). 

Municipal enactments generally make provi¬ 
sions for modification in the list, on the above 
grounds or on most of them. 

3.30. The authority competent to effect modi¬ 
fication in the assessment list (between two gene¬ 
ral revisions) varies from state to state. The 
position can be indicated in the form of a 
Table.*'* 

3.31. An appeal against an order of the revis¬ 
ing authority (that is, the authority which hears 
objections against general revision of the assess¬ 
ment list before authenticating it) is generally 
provided for in municipal enactments. Similarly, 
these enactments allow an appeal against altera¬ 
tions or modifications of assessment list made 
between two successive general revisions. The 
appellate authority also varies from state to state, 
it may be the council, a judicial officer or an 
executive officer. Details of the position in this 


51. Table 3,3. 

52. See Pratap Singh, “Property Tax Administration in Urban Local Bodies" in Abhijit Datta (Ed ), Property Taxation 
India. 221, (1983). See also para 3.3, supra. 

53. Table 3.4. 

54. Table 3,5, 
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regard are «et out in a separate Table.-'’® [In 
Assam, Bihar and West Bengal, there is no ap¬ 
peal against the revising authority]. 

3.32. In some States (Madhya Pradesh, Uttar 
Pradesh, Rajasthan, Gujarat, Maharashtra, 
Orissa, Andhra Pradesh, Karnataka, Tamil Nadu 
and Kerala), one of the important conditions 
necessary to be satisfied before the appellate 
authority can entertain an appeal is that the 
amount claimed should be deposited by the ap¬ 
plicant. In Assam, no application for review is 
to be entertained unless the applicant has paid 
all dues to the municipal council other than the 
sum which has been enhanced through revalua¬ 
tion or re-assessment. In Haryana and Hima¬ 
chal Pradesh, however, the requirement is that 
all other municipal taxes due upto date should 
be paid before preferring an appeal. In West 


Bengal, the payment of the tax ba^ed on previous 
assessment is the only pre-requisite condition for 
review of the valuation and assessment. 

3.33. The above brief resume enables one to 
make two general observations about the machi¬ 
nery of assessment. In the first place, the broad 
-strncture of machinery of assessment is similar 
ill .all the states. . Secondly, there are some dif¬ 
ferences from state to state, in respect of details 
of the machinery’*'' of assessment as regards (a) 
the preparation of valuation and assessment lists, 
(b) periodical revision of valuation/assessment 
lists, (c) validation of valuation/assessment, (d) 
grant of exemptions, (e) modifications/altera- 
tions in the assessment test, (f) appeals (i.c. 
appellate authorities and requirement of deposit 
of tax before entitlement of appeal). 


TABLE 3 1 

Maximum depreciation allowed in fixing capital value of buildings in 
Andhra Pradesh^'' 


Age of the building Maximum deprecia¬ 

tion allowed 



1. Council.Haryana, Himachal Pradesh and U. P. 

2. Assessors appointed by the Council .... Assam, Rajasthan and West Bengal. 

3 Asscssors/valuation officers appointed by State Government Andhra Pradesh, Karnataka, Orissa. (In Orissa, till 

valuation officer is appointed, the Executive Officer 
performs the task). 

4 Executive Officer.Bihar, Gujarat, Kerala, Maharashtra, Madhya Pra¬ 

desh and Punjab.^ 


TABLE 3-3 

Periodicity of Valuation of Property Tax^* 

Periodicity States 

1. Three years ......... Rajasthan 

2. Four years.- ■ • Gujarat, Karnataka, Madhya Pradesh, Maharashtra, 

3 Five years.Andhra Pradesh, Assam, Bihar, Haryana, Kerala* 

Orissa, Tamil Nadu, Uttar Pradesh and West Bengal. 

55. Table 3.6. 

56. Para 3.23, supra. 

57. Supra note 27 at 24 & 32. Also see para 3.9. sunr . 

58. Para 3.24, supra. 

59 . Para 3.25, supra. 










94 

TABLE 3 -4 

Authorities hearing objections to ValuationIAssessment 


Competent Authority 

1. Municipal Council or authority nominated by it 

2. Special Committee. 

3. Valuation OSicer/Assessor .... 

4. Executive Officer . . ... 

5. Revising authority. 


State 

. Assam, Haryana,*Himachal Pradesh, Madhya Pradesh, 
Rajasthan and "U. P. 

. Bihar, Gujarat, Punjab and West Bengal. 

. Andhra Pradesh, Maharashtra and Orissa. 

. Kerala and Tamil Nadu. 

. Karnataka. 


TABLE 3 -5 

Authority competent to modify the Assessment List‘d 


Competent Authority 


State 


1. Municipal Council.Assam, Haryana, Himachal Pradesh, Madhya Pradesh, 

U. P. and West Bengal. 

2. Special Committee or Executive Committee . . . Gujarat and Punjab. 

3. Executive Officer.Andhra Pradesh, Bihar, Karnataka, Kerala, Maha¬ 

rashtra, Orissa and Tamil Nadu. 



TABLE 3 -6 

Appellate authorities in various States^ 


Revising authority 

Appellate authority 

States 


1. Council or its committee, whose decision is final .. Assam, Bihar and West Bengal. 


2. Council or its committee or special committee . (a) District Magistrate/Collector/ Haryana, Himachal Pradesh, 

Deputy Commissioner. Punjab, Rajasthan and U. P. 

(b) Civil Judge Madhya Pradesh. 

(c) Judicial Magistrate Gujarat and Maharashtra. 

3. Municipal Commissioner or Assistant Commis- Magistrate designated for this Karnataka 

sioner appointed by the Government for this purpose, 
purpose 

If there is no municipal commissioner, it is the Exe- (a) Council/special officer ap- Kerala, 
cutive officer or Valuation officer pointed by State Govern¬ 

ment for this purpose. 

(b) Appellate Commissioner Andlira Pradesh. 

(appointed by the State Gov¬ 
ernment) in consultation 

with chairman of the council). 

(c) District Magistrate Orissa. 


IV. DEFECTS OF THE PRESENT SYSTEM 

4.1. The present system of levying taxes on 
property has been subjected to criticism from 
various quarters and some of the points of 
criticism should be noted at this stage. 

4.2. Generally, the property tax is assessed 
on the capital or annual value of land or rented 
property respectively. In the case of the 

60. Para 3,27, supra. 

61. Para 3.30, supra. 

62. R. N. Tripathy, Local Finance in a Developing Economy 
Abhiiit Datta (Ed.), Property Taxation in India at 1, 6 

Supra n 23 at 1. 


former, the capital value of a property is taken 
as the basis of taxation, while in the case of 
the latter, the hypothetical value of rent of 
the property is taken into account. It has 
been said that in a sense, both the bases arc 
spurious and unscientific, because, in both the 
cases, evidence and correct information arc not 
available.®^ It has also been pointed out that 
there is a defect in the assessment of the tax. 


{Planning Commission) at 138, 139 (1967) reerred to 
(1983). 
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which is one of the main bottlenecks impair¬ 
ing its elasticity and productivity. Historically, 
false statements by tenants or landlords result¬ 
ed in large scale reduction in property tax, and 
according to some critics, the situation is no 
better, even as it is at present. Thus, it has 
been said that both under-assessment and over¬ 
assessment arc prevalent in a number of muni¬ 
cipal areas. A study made in the context of 
municipalities in Bihar observes that very often, 
in the case of persons with a substantial hold¬ 
ing of property but with a large local influence, 
the annual value is under-assessed, whereas 
holdings owned by people with small income, 
though the holdings may be very small in size 
and in bad condition physically, arc over¬ 
assessed.'*- Incidentally, this situation has 
also been put forward as a ground for the crea¬ 
tion of a “Central Valuation Agency” for 
assessing property tax.'*'* 

4.3. Another aspect to which attention has 
been drawn is that of revision and re-valuation 
of property. It has been pointed out that re¬ 
vision of the assessment lists for property tax 
is not being done systematically. Develop¬ 
mental activities in a local area may stimulate 
a rise in the property values, as well as an in¬ 
crease in the number of buildings. But re¬ 
vision of property tax, it has been said, does 
not keep pace with this rise or increase.'*^ 
Another point of view expressed is that re¬ 
valuation of property itself presents practical 
problems. It is diflicult to estimate the real 
market value of any property. When a pro¬ 
perty is sold, its true market value is cstablish- 
eti with a large degree of certainty. But such 
transactions are few and far between. Again, 
while it may be true that when one property i.s 
sold actually, the appreciation in value so re¬ 
vealed would be applicable to other properties 
in the neighbourhood also. But this assump¬ 
tion is also not accurate, as no two properties 
are strictly the same.'**' 

4.4. While many of these general points 
may apply to all modes of property taxation, 
some objections have been made in respect of 
the test of annual letting value or annual rate¬ 
able values specifically, i.e. to adopting it as 
the basis of assessment of property tax. 
Essentially, the annual rateable value is a 
hypothetical test. The following analysis 
made by a foreign writer has been quoted in 
an Indian study to demonstrate its hypothetical 
character :—'*'* 

63. Supra n. 23 at 1 & 6. Also see para 13.6 infra. 

64. Id. at 1 & 7. 


“The rent prescribed by the statute is 
a hypothetical rent ,—as hypothetical 
as the tenant. It is the rent which 
an imaginary tenant might be reason¬ 
ably expected to pay to an imaginary 
landlord for the tenancy of the dwelling 
in that locality, on the hypothesis that 
both are reasonable people, the landlord 
not being extortionate, the tenant not 
being under pressure, the dwelling be¬ 
ing vacant and to let, not subject to 
any control, the landlord agreeing to do 
the repairs and pay the insurance, the 
tenant agreeing to pay the rates, the 
period not too short, not too long, 
.simply from year to year.” 

4.5. Apart from the fact that the concept of 
free market rent is hypothetical,'*’ one practi¬ 
cal problem which has arisen by virtue of the 
statutory formula usually adopted in municipal 
legislation (where it deals with the annual 
rateable value) is this. Generally, the annual 
value or the annual rateable value is defined 
in terms of- the fair rent or standard rent of 
the premises. The applicable rent control 
legislation may cither actually fix the rent or 
may notionally do so. Now, because of the 
use of the adverb “reasonably” in the defini¬ 
tion of annual rateable value in property tax 
legislation, the court have held that in determin¬ 
ing the gross annual rent, the statutory limita¬ 
tion of rent circumscribes the scope of the 
market. The result is that the hypothetical 
rent envisaged by property tax legislation'*'’ 
cannot exceed the limit of rent permissible 
under rent control legislation'**’ wherever such 
legislation is in force. As rent control legisla¬ 
tion is in force in all urban areas, this is a 
.substantial objection. 

4.6. Because of the above difficulty, one 
suggestit)!! made is that the question should be 
examined whether it w’ould not be legally per¬ 
missible to charge property lax on the basis 
of actual rent, where actual rent exceeds the 
rent permissible under the rent control 
legislation.'*^'* 

4.7. Having regard to the fact that judicial 
interpretation of property tax provisions incor¬ 
porating the criterion of reasonable rent has 
imposed a restraint as mentioned above, sug¬ 
gestions have also been made to de-link the 
annual letting value for property tax purposes 
from rent control legislation. Thus, the rural 
urban relationship committee of the ministry 
of finance recommended a specific provision be¬ 
ing made in all municipal Acts “that the 


65. Supra n 25 at 14 & 15. 

66. UoUand,/4«MJ/«m o/XW K«/«e (tJnive^^ (1970) quoted in Abhijit Datia (Ed.), Property 

Taxation In India at 118, 122 (1983). ^ < yc ly 

67. Para 4.4, supra. Also, sec para 5.2 infra. 

68. Para 4.4, supra. Also, paras 3.13 to 3.18 supra. 

69. Compare Corporation of Calcutta v. Padma Devi. A.I.R. 1952 S.C. 151 and other decisions cited in S. 3, supra 

70. Supra n. 26 at 53 74 7. 
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valuation shall be made on the basis of annual 
rent at which property is reasonably expect¬ 
ed to be let on the actual rent, whichever is 
greater.”'^'' 

4.8. Apart from revising the rateable value 
formula, there have been made, from time to 
time, suggestions to totally abandon the basis 
of annual rental value or annual letting value 
and to adopt some other alternative basis. 
Some of the suggestions made in this regard 
will be considered in the next few sections. 

V. POSSIBLE ALTERNATIVES 

5.1. Keeping in mind the criticism levelled 
against the present system of municipal taxa¬ 
tion of property the next step is to consider 
the possible alternatives. 

5.2. The first possible alternative is to adopt, 
for the assessment of property tax, a basis 
other than that of annual letting value, 
the latter being the test currently in force in 
most urban areas in India. Criticisms levelled 
against this test have been already touched up 
on in the preceding section,'- but it may be 
useful to re-state the main points here, in brief. 
Critics have in mind two principal defects of 
the test of “annual letting value” as the basis 
of property taxation. The first objection may 
be said to be a theoretical one, or an objec¬ 
tion based on logic. “Annual letting value” 
(it has been said) is a purely hypothetical or 
imaginary concept.'^^ Even the notion of 
“hypothetical tenant” is an imaginary one and 
it becomes still more unrealistic when one 
conics to the amount of rent. No one can 
arrive at the figure of rent at which premises 
may be “reasonably expected to be let”. 

pie second objection to the test of annual 
letting value is based on the developments that 
have taken place in* practice. Judicial deci¬ 
sions have construed the expression “annual 
letting value” in conjunction with fair rent or 
standard rent. This has led to the position 
that the figure of rent comes to be circumscrib¬ 
ed; and this is so, even where— 

(a) the Rent Controller has not yet fixed 
the rent of the premises; or 

(b) the premises have been actually let out 
at a rent much higher than the fair or 
standard rent (whether the standard 
vent is fixed notionally or actually). 

71. Report of the Rural Urban Relationship Committee^ 

72. Section IV, supra, 

73. See para 4.4, supra. 

74. Section VI, infra. 


5.3. Several alternatives to the test of annual 
letting value have been proposed by various 
writers. Some of these will be considered in 
detail later.’^'* However, at this stage, it may be 
convenient to enumerate sonic of the important 
alternatives. These are as under;— 

(a) levying the tax on the bais of the capi¬ 
tal value of the premises; 

(b) levying the lax on the basis of certain 
physical characteristics of properties— 
what has been called the “area” basis 
of valuation; 

(c) levying the lax on the basis of site 
value of the premises; and 

(d) levying the tax on the basis of plinth. 

5.4. Since independence, there have been four 
major reports of the Central Government 
on the subject of, or covering the subject of, 
property fax as levied by municipal bodies.’^'' 
These arc— 

(a) Local Finance Inquiry Committee, Re¬ 
port (1951); 

(b) Taxation Enquiry Commission, Report 
(1955); 

(c) Committee on Augmentation of Finan¬ 
cial Resources of Urban or Local Bodies 
(Zakaria Committee), Report (1963); 
and 

(d) Rural Urban Relationship Committee, 
Report (1966). 

5.5. There have also been'^® a number of 
State Level Municipal Finance Commissions 
which have examined the financial requirements 
of local bodies in the respective States. Alpha¬ 
betically, these are as under :— 

(a) Andhra Pradesh (1976); 

(b) Gujarat (1964 and 1972); 

(c) Karnataka (1975); 

(d) Kerala (1976); 

(e) Maharashtra (1974); and 

(f) U.P. (1969 and 1974).^' 

5.6. Another possible course, without chang¬ 
ing the present criterion of “annual letting 
value” would be to retain the present 
criterion, but to make possible improvements 
(of a substantive character) in point of tax 

Ministry of Health and Family Planning, 97 (1960). 


75. 


Sec Rakesh Mohan, “Indian Thinking on Property Tax Reform” in Abhijil Dafta (Ed.), Property Taxation in India, 
Ho at (19o3). 


76. Supra n. 17. 

77. Supra a. 75 at 119. 
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structurcJ^ The modifications to be consi¬ 
dered could, of course, also take note of the 
complications created by linking the annual 
letting value with controlled rent. 

5.7, Apart from a discussion of que.sfions 
relating to the basis of levy of tax (i.e. the 
choice between annual letting value, capital 
value and other parallel criteria), one could 
also examine the question how far it is possible 
to widen the base of tax.’^"' 

5.8. Finally, there may be scope for an 
examination"^*' of the question how far the 
machinery for assessment and realisation of 
property tax could be tightened, so as to make 
it more effective without losing the quality of 
justice. 

VI. SUBSTITUTION OF ANOTHER BASIS 
FOR LEVY OF TAX ; CAPITAL VALUE 

6.1. Of the various possible alternative bases 
for the levy of property tax that fall for 
consideration, the first that can be taken up is 
that of capital value, because it is the one that 
has been most frequently canvassed. Capital 
value is generally considered to be that value 
which a willing seller could be expected to 
receive from a willing buyer, if the property 
were offered for sale free of encumbrances and 
on reasonable terms.'' The concept here is 
tfas! price of the property under a regime of a 
freely competitive market. 

6.2, It has been stated that the capital value 
of a property is the present value of the “dis¬ 
counted stream” of its expected income and 
therefore theoretically in a situation of equili¬ 
brium.^- There is no conceptual difference 
between the two bases of assessment (capital 
value and annual rental value). But, in rea¬ 
lity, there is considerable uncertainty surround¬ 
ing the future —ami especially so, in situations 
of relatively rapid urbanisation. Moreover, in 
conditions of high and vaiiable rates of infla¬ 
tion, there can be considerable difference bet¬ 
ween the present value of the “discounted 
stream of annual rentale’’,'" based on current 
rentals and the curient capital value. 


6.3. Several advantages have been claimed 
for capital value as the basis of property tax. 
The advantages, as put forth, not only try to 
.show a tax on the basis of capital value as a 
smoother and more efficient and more easily 
enforceable tax, but also take us beyond the 
narrow sphere of tax administration and affirm 
that the economic structure as a whole would 
also gain by adopting the criterion of capital 
value. The following principal advantages 
have been claimed for the basis of capital value 
tax administration. 

(a) Advantages to the taxation system 

li) Capital value makes a more correct 
estimate of economic importance and, there¬ 
fore, of the taxable capacity of the owner—a 
point made by Gyanchand.*'^ The reason is 
this. Rental value is the current or (at the 
most) the average of several years. But sell¬ 
ing prices (which constitute the major factor 
in determining the capital value),'*® take into 
account not only the present rent which the 
property commands, but also the market expec¬ 
tation of future rents which can be foreseen 
from the expected development of the property 
or the neighbourhood.''' 

(ii) Vacant land would be easier to tax on 
the system of capital value (because the basis 
would not be linked with letting value). 

(iii) It would be possible to form an elabo¬ 
rate valuation code.''** under the system of 
capital value. 

(iv) The valuation rolls prepared for the 
purpose of wealth tax levied by the Central 
Government can be profitably used by local 
bodies.*"’ 

(v) Rental values, if available, can be capi¬ 
talised as corroborative evidence to capital 
value,''" 

(vi ) If evidence of sales of property is diffi¬ 
cult to get, there would be available an alterna¬ 
tive test for arriving at the capital value, name¬ 
ly, the cost of replacement of the building, 
minus depreciation or obsolescence,"^ 

(vii) It would be more difficult to evade 
taxation. 


78. Section X, infra. 

79. Section XI, infra. 

80. Section XII, infra. 

81. Supra note 75 at 118—120, See, further, infra. 

82. Id. at 122 & 123. 

83. Para 6.1, .supra. 

84. Gyanchand, Local Finance in India 103 (1947), cited in Abhijit Datta (Ed.). Property Taxation in India, 1, 2 (1983) 

85. See para 6.1, supra. 

86. Ursula Hicks, Public Finance panes 1, 2 (1%7) cited in Abhijit Datta (Ed.), Property Taxation in India, 1, 2 (1983), 

87. Supra n, 75 at 118 and 123. 

88. Id. at 118 & 127. 

89. Supra n. 23 at 1 & 2. 

90. Ibid. 

91. Ibid, 
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(b) Advantages to the economy as a whole 

(viii) Provided there is frequent re-assess- 
inent, property, taxes levied on the basis of 
capital value would be more buoyant with ris¬ 
ing capital values. To the extent that property 
taxes get capitalised, the rising value of land 
and property would be slowed down if indeed 
the basis was capital value and there was fre¬ 
quent re-assessment."- 

(ix) Since vacant lands would be easier to 
tax [see point (ii) supra], this would lead to 
more efficient land use."^ 

(c) Disadvantages of adopting capital value test 

6.4. As against this, there arc several dis¬ 
advantages in adopting capital values as the 
basis of taxation of property. 

(i) Tn situations of relatively rapid urbani¬ 
sation, there is considerable uncertainty sur¬ 
rounding the future.®* 

(ii) Capital values are influenced by cycli¬ 
cal fluctuations. They rise in a period of pros¬ 
perity and fall in a period of depres¬ 
sion. Hence they are less accurate than rental 
value (current income).®’’ 

(iii) Moreover, capital values are more 
difficult to assess correctly than annual values. 
The price of a recently sold land may not be 
good indicator of the values of other properties 
in the neighbourhood. Every property has its 
advantages, and the advantages with which a 
property is endowed leave their mark on its 
true value. To quote Lady Ursula Hicks,''® 
“For this reason, an element of judgment en¬ 
ters into the valuation which is absent from 
annual valuation, at least where there is wide¬ 
spread rent control and this leads to uncertainly 
and loss of objectives.” 

6.5. It has been stated®^ that in a country 
where the renting of land and building is a nor¬ 
mal practice- it would be better to apply annual 
rental value rating. “One can argue from 
the British experience itself that in a country 
where good rent evidence was normally lack¬ 
ing, the adoption of the British system of rat¬ 
ing would be unwise.” For this reason, it 
has been stated in a developing country, it is 
normally more advantageous to use a capital 
value base.®® 


6.6. It is also stated that the developmental 
value of property is reflected in the assessment 
based on market selling prices. The valua¬ 
tion of owner-occupied property is more truly 
in accordance with real values, than is the case 
with assessment on an annual value basis and 
the actual valuation in these cases would give 
rise to fewer difficulties. The system (of 
capital value) is thus particularly suitable where 
there is a larger proportion of free-hold 
property.®'® 

6.7. As against this, one should note that 
the test of annual letting value is a test fami¬ 
liar to most local bodies in India and, if with 
some improvements, it can be bettered, then 
that would be a smoother course than the test 
of capital value. 

6.8. It may be mentioned that the Taxation 
Enquiry Commission,®"® after an examination of 
the pros and cons, came to the conclusion that 
the test of annual rental value of residential 
and rented buildings (which form a major pro¬ 
portion of the buildings in towns and cities) 
is simpler than the determination of their 
capital value. The Commission also expressed 
the view that the capital values of properties 
fluctuate to a more significant extent than the 
rental values. The levy of the tax on the basis 
of actual or reasonable rent is a levy on ac¬ 
tual or potential income and, to that extent, is 
tnorc equitable than a method of taxation 
based on capital value. Accordingly, the Taxa¬ 
tion Enquiry Commission recommended that 
the annual value, based on the rent at which 
properties may reasonably be expected to be 
let, should continue to be the normal basis 
for the levy of property tax, subject to capital 
value being adopted in suitable cases. 

6.9. On a consideration of various aspects of 
the matter, it would appear that while there 
is something to be said for adopting the test 
of capital value, the case for abandoning the 
present test of annual letting value and chang¬ 
ing over to a new and unfamiliar one has not 
been conclusively established. Some advant¬ 
ages of capital value system notwithstanding, 
it cannot be denied that the opinion of learned 
economists is not unanimously in its favour and 
there is a shade of opinion which would still 
favour the adoption of the annual letting value 
te.st.'"® Some of the writers in Western conn- 


92. Supra n. 75 at 118 & 123. 

93. Supra n. 75 at 118 & 123. 

94. Ibid. 

9S j. p. Picard, Changing Urban Land Uses as Affected by Taxation (Urban Land Institute, Washington), 30 (1962) 
cited in Abhijit Datta (Ed.), Property Taxation Ut India, 1, 3 (1983). 

96. Supra n. 86. 

97. Sir John Hicks, Essays in World Economics, 240 (1959). 

98. Supra n. 22 at 357. 

99 New Sources of Local Revenue, Royal Institute of Public Administration, Study Group Report, 68 (1956) cited in 
Abhijit Datta (Ed.), Property Taxation in India, 1. 4 (1983). 

100. Report of the Taxation Enquiry Commission, Vol. 3, Ch. 3, 343 (1953-1954). See also para 11.8, infra. 

101. Contrast para 6.4 with 6.3, supra. 
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tries have expressed the opinion that in coun¬ 
tries which are developing and in which the 
holding of land freehold is the general pattern, 
the test of annual letting value may not be satis¬ 
factory, particularly where the evidence of rent 
in a satisfactory form is not forthcoming.^®^ 
With reference to this objection, it would be 
pertinent to point out two salient features of 
the changing economic pattern in India which 
seem to reduce the force of this objection. In 
the first place, it will not be long before India 
will cease to be a “developing” country and 
will become a developed country. Secondly, 
with the growing rate of urbanisation, the 
proportion of freehold ownership of land and 
buildings in the overall picture of the country 
as a whole will not increase. That propor¬ 
tion may even decline in the not distant future. 
The above objection will therefore lose much 
of its force in the course of time in the Indian 
context. 

In other words, if some of the deficiencies 
of the system of annual letting value can be 
remedied, it would be worthwhile to retain that 
system, with the needed modifications. The 
modifications needed will be considered in due 
course, in later sections’®* of this study. 

VII. AREA AS THE BASIS OF TAX 

7.1. Another possible alternative to the 
criterion of Annual Renting Value is a system 
of tax based on area measurements.^®'* In 
this system, the tax rate is envisaged to vary, 
according to different zones in which the city 
is to be divided for switching over to the 
new system and also according to the location 
of properties at ideal points (like major roads, 
parks and so on). Additional cess is envisag¬ 
ed on non-rcsidential uses. Surcharges are 
also envisaged, depending upon zonal characte¬ 
ristics, so that property taxes serve urban deve¬ 
lopment objectives also. 

7.2. The system of area-based taxation 
described above’®® is designed with three broad 
objectives in mind— 

(i) It is an important and elastic source of 
increasing revenue for meeting the in¬ 
creasing costs of civic services. 

(ii) It is to serve as an effective instrument 
of promoting desirable land use and 
Floor Area Ratio, in the various zones 
of the city. [The tax rate is to vary, 
not only according to zonal variations 


and land users, but also according to 
the different slabs of Floor Area Ratio]. 

(iii) It will simplify assessment procedure, 
by doing away with periodic assessment. 
The first assessment is based on data 
plans and revision of the same is under¬ 
taken only when building modifications 
arc carried out. 

7.3. (a) It should, however, be pointed out 
that serious doubts have been expressed as to 
whether these objectives can be achieved in 
practice.’®® The fii'st objective (elasticity)’®’’ 
may clash with the third objective (dispensing 
with periodic assessment). 

(b) Regarding the second objective (pro¬ 
moting urban development), it is stated that 
tax on land and buildings separately, with slab 
system related to be achieved FAR in buildings, 
is an amalgamation of area based tax and site- 
value tax. Now, it is an acknowledged weak¬ 
ness of the site-value tax that it does not help 
the full utilisation of land in built-up localities, 
where buildings happen to be old and were not 
initially constructed according to a prescribed 
FAR. Hence, a tax on properties not having 
the desired FAR may prove to be a penal tax, 
resulting in the transfer of property to richer 
sections of society. It is only in newly planned 
localities that it may serve the objective of 
urban development and control of land use. 

7.4. The Operations Research Group’®* 

conducted, a few years ago, a study of the pro¬ 
perty tax system in Madras and made some 
proposals for rationalisation. The main ob¬ 
jectives of the study (and of the resultant pro¬ 
posals) was to immunise the property tax sys¬ 
tem from its susceptibility to subjective consi¬ 
derations and anomalies in the valuation of 
properties of various types and sizes. A 

number of “objective indices” was proposed, 
on the basis of which the tax was to be calcu¬ 
lated. According to physical and functional 
characteristics of various localities within a 
city, they were to be classified. On the basis 
of zonal characteristics and the size and type 
of buildings in each zone, a zonal rent per 
square foot of floor area was to be worked out, 
which must reflect the market rent for similar 
size and type of properties. Starting with the 
“zonal index” (i.e. the standard rate for each 
zone), individual properties arc to be assessed 
on the basis of their deviations in terms of size 
and other factors. These deviations (peculiar 
factors) arc themselves to be catalogued and 
indexed. 


102. Para 6.5, supra. 

103. Sections XI-XHI, infra. 

104. Gangadhar Jha, “Area Basis of Valuation for Property Tax” in Abhijit Datta (Ed.), ^Properly Taxation in India, 
pages 106—108 (1983). 

105. Para 7.1, Supra. 

106. Supra n. 104 at 106 & 108. 

107. Para 7.2 supra. 

108. Property Tax System in .Madras Urban Agglomeration 23. Operations Research Group (1979). 
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7.5. (a) The essence of the “Standard 
Zonal Rate” criterion,envisaged by the Ope¬ 
rations Research Group appears to be to deter¬ 
mine the value of the property with reference 
to the market rent. But the market rent it¬ 
self is to be determined, not with reference 
to— 

(i) actual rent as charged; 

(ii) controlled rent, as permitted by rent 
control legislation; or 

(iii) reasonable rent fixed hypothetically. 

The market rent is to be determined (as 
stated above)with reference to physical 
and functional zones of the city (and certain 
further characteristics). Objectivity for this 
criterion is claimed on the basis of the follow¬ 
ing reasoning, as put forth in the Operation Re¬ 
search Group Study. The range of variation 
in the market value of a property per unit area 
basis within a homogenous zone is much less, 
compared with the range in the market value 
of individual projjcrties spread over the city 
and its outlying areas. 

(b) Apart from objectivity as claimed for 
the test of “Standard Zonal Rate” system, it 
is also stated that the tax takes into account 
special features of the properly also. These 
special features may be— 

(i) positive, c.g. excessive door area and 
luxury fittings; or 

(ii) negative, e.g. sub-standard prapcrtics 
or properties without basic municipal 
facilities. 

(c) Periodical revision of the Standard 
Zonal Rates is also envisaged, so as to keep 
the rates up to date. 

7.6. There is, however, an important dilemma 
with which one is faced, when one expresses a 
preference for objective criteria for arriving at 
the value of immovable properties. 

(i) If the objective criteria are too numer¬ 
ous, then the assessment of tax becomes 
a complex process, thereby causing 
practical hardships. 

(ii) If the factors (i.e. the component in¬ 
dices) are too sketchy, then the assess¬ 
ment becomes unsatisfactory and un¬ 
realistic (as not reflecting the true eco¬ 
nomic value of the property) and also 
inequitable (for the same reason). 


The complexity mentioned at (i) above is 
likely to recur every time the assessment is re¬ 
vised—periodic revision being a part of the 
scheme as envisaged, 

7.7. Apart from the objection that the inclusion 
of too many indices may tend to increase 
the scope of subjectivity and the number of 
anomalies, there is another serious difliculty 
with a scheme of “standard zonal rate”. 
The zonal tax rate will be determined with 
reference to market rent. But market rent 
(for each locality) will still have to be deter¬ 
mined. No doubt, each locality-wise, there 
will be variations in market rent. But how 
to determine the central matrix—i.e. what may 
be called the master “market value”—with re¬ 
ference to which the variations will be opera¬ 
tive. is a question that will still remain. 

7.8. There is another objection—this time, 
of a constitutional nature—to the concept of 
“Standard Zonal rate”.^^- The zonal rate has 
to be based on a rational classification and the 
qualitative and quantitative factors proposed 
to be adopted as component indices have to 
be rational—each one of them. Otherwise,”’ 
as happened in a case which went upto the 
Supreme Court, the tax may be invalidated on 
the ground that the charging section violates 
the equality clause of the Constitution. The 
Kerala Act was invalidated by the Supreme 
Court as it made no attempt at a rational 
classification of buildings, and the legislature 
had not taken into account other factors, such 
as the. nature of the construction, the location 
of the buildings, the class to which the build¬ 
ings belong and the purpose for which they arc 
used. Hence the test of plinth area was struck 
down.”’ 

7.9. No doubt, one can say that these objec¬ 
tions are not insurmountable and that they 
can be avoided, if the indices (component 
factors) arc devised with care, so as to secure 
rationality. This may be theoretically possi¬ 
ble, ^ but it is not easy to assert with 
certainty that this or that component index 
will be regarded as “rational” by the courts. 
If even one of the components adopted is by 
law declared to be unjustifiable, then the entire 
seheme may fall to the ground. 

7.10. An alternative approach in theory would 
be to change the basis of assessment to 
“floor area base”. But the difficulty is that 
the adoption merely of floor area as a test, 
without taking note of other factors affecting 
the economic value of property, is definitely 
unconstitutional. 


109. para 7.4, supra. 
no. Ibid. 

111. Para 7.5(c), supra. 

112. Para 7.5, supra. 

113. State of Kerala v. TJa]l K. Kutty Nana , A.I.R. 1969 S.C. 378 [para 7.11(rV) infra,'] 
11 a. Infra para 7.11. 
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7.11. This is manifest from a series of 
judicial decisions rendered in the past on such 
legislative measures. Here arc a few of them :— 

(i) The adoption of the method of comput¬ 
ing rental value on the basic of floor area, 
where the Act had provided for assessment 
only on rental value or capital value, is 
void.'^^ By prescribing such a method, the 
municipality “not only fixed arbitrarily the 
annual letting value which bore no relation to 
the rental which a tenant may reasonably pay, 
but rendered the statutory right of the tax 
payer to challenge the valuation, illusory.’”''’ 

(ii) The flat rate method,"’ according to 
floor area can be applied, only where the 
majority of the properties are so nearly ahke 
in character, as to be regarded as identical for 
rating purposes. Applies indiscriminately, it 
is sure to give rise to inequalities. The 
Municipal Corporation of the City of Ahmeda- 
bad had imposed property tax on the peti¬ 
tioner (Manek Chowk Mills) on the basis of 
a flat rate per 100 square feet of the floor area 
of the petitioner’s property, as also of all other 
textile mills, factories, universities buildings 
etc. The buildings were further divided into 
(i) buildings used for processing, and (ii) 
buildings used for non-processing. Monthly 
rentals for these two classes were calculated on 
floor area basis, but at different rates. The 
Supreme Court held that the classification was 
irrational. Further, it did not agree that there 
was any basis for dividing the factories (and 
the buildings thereof) into two general classes, 
as buildings used for processing and non¬ 
processing. 

(iii) The Mysore Buildings Tax Act, 1963, 
charging tax on the basis of floor area, was 
declared"® to be unconstitutional, as a cow¬ 
shed and a cinema hall with equal floor area 
would bear the same tax burden undcr^ such a 
criterion. The High Court observed ; “...... 

The floorage basis is not only unscientific, it 
is something arbitrary and mechanical. Tt 
does not conform to any of the known princi¬ 
ples of taxation.”"" 

(iv) The Kerala Buildings Tax Act, 1961 
imposing tax on the basis of floor area, was 
heW to be void,'-® on the ground of inequa¬ 
lity by the Supreme Court which observed. 


“The legislature has not taken into coiisi- 
deration in imposing tax, the class to which 
a building belongs, the nature of construction, 
the purpose for which it is used, its situation, 
its capacity for profitable user and other rele¬ 
vant circumstances which have a bearing on 
matters of taxation. They have adopted 
merely the floor area of the building as the 
basis of tax, irrespective of all these considera¬ 
tions. Where objects, persons or transactions 
essentially dissimilar are treated as similar by 
the imposition of a uniform tax, discrimination 
may result, for, refusal to make a rational 
classification may itself in “some cases ope¬ 
rate as a denial of equality.”'-' 

7.12. All in all, the constitutional objections 
to a method of computing property tax on the 
basis of area alone are difficult to surmount. 

VIII. SITE VALUE AS THE BASIS FOR 
TAXATION 

8.1. It is also proper to consider site value 
tax. Site value tax is a form of property tax 
under which the value of land alone is taxed. 
Its rationale is that increases in land value 
arc attributable to public investment in deve¬ 
loping the area, and are not due to an indivi¬ 
dual’s effort. Therefore, society should, in 
taxes, capture a part of the socially created 
value.'--' 

8.2. Site value tax (SVT) seems to have 
a long history."'® Under this system, it is the 
site value of land alone which is taxed and not 
the built-up property. The tax is arrived at, 
after collecting the following information.'®' :— 

(a) capital value of the land on which tax 
would be assessed; and"-’' 

(,b) the rate of site value tax (SVT) 
to be applied (to the capital value as so 
ascertained).'®® 

8.3. For arriving at the capital value of 
land for SVT, it is necessary to shorten the 
“amortisation” period for land, as the subject 
of SVT is to hasten building activity.'®^ This 
is in contrast with 20 years period followed 
under property tax as generally levied. 

The basis is current market value of the land, 
and not its paid-up cost. 


Hi Lokmaiiya Mills tiarsi v. Barsi Borough MimicipalUy, A.l.R. 1961 S.C. 1358. 

116. Id. at 1360. 
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118. Bhuwaneshwuriah v. State of Mysore, A.l.R. 1965 Mys. 170. 

119. Id. at 183. 

120. Supra n. 113. 

V2 AmmuLtty. “Site Value Tax” hi Abhijil Datta (Ed.), Property Taxation in India. 94 (1983). 

Pi' Henry George, Progress and Property (1879), referred to in Abhijit Datta (Ed.), Property Taxathn in India, 118 & 22 
(1983). 
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In this manner, the assessable value of hmd 
(AVL) is arrived at, for unbuilt as well as 
built land. 

8.4. With reference to the rate of SVT, two 
alternative procedures arc employed.’"® 

(a) The rate of SVT per square yard is 
calculated with a view to ensuring that 
the amount of revenue now generated 
by property tax is secured.’”® 

(b) SVT is computed on unit value (instead 
of per square yard) of the assessable 
value of the (and and made equal to 
the current rate of property tax.”"’ 

8.5. For SVT [Alternative (a)],’®^ it is neces¬ 
sary to group plots into categories according 
to their locations, inasmuch as the market 
value of land varies according to frontage, 
depth, size and location. By way of illustra¬ 
tion, it has been stated’®” that in the South 
Extension Area of New Delhi, on the basis 
of a market survey, three broad locational fea¬ 
tures were distinguished, namely :— 

(a) plots facing the main road (high value 
plots); 

(b) plots facing the slums (low value plots); 
and 

(c) remaining plots (medium value plots). 

La}/out plan available from the Town 
Planning Department of the Delhi Municipal 
Corporation gave information about the size 
and area of plots in South Extension, New 
Delhi, The requisite SVT rate per square 
yard was calculated for three locational catego¬ 
ries of plots. The total revenue generated 
amounted to the same as in property tax, al¬ 
lowing for minor differences due to winding 
up. 

8.6. Under alternative B,’®® the first step is to 
obtain the market value.’®‘ The pre-requisites 
were to ascertain— 

(i) the area of each sample property; and 

(ii) prevailing market price of land per 
square yard. 

For ascertaining market price, regular in¬ 
struments of sale were not found reliable, as 
the prices paid for various immovable proper¬ 
ties were camouflaged. Hence real estate agents 

128. Supra 122 at 94, 97 & 98. 

129. Para 8.5, infra. 

130. Para 8.6, infra. 

131. Para 8.4(a), supra. 

132. Supra n. 122 at 94. 98 & 99. 

133. Para 8.4(b), supra. Also see para 8.9 infra. 

134. Supra n. 122 at 94, 99. 

135. Id, at 94, 100. 

136. Id. at 94 & 101. 

137. See para 8.10, infra. 


were consulted and, on the basis of informa¬ 
tion obtained from them, “mid-values” of the 
prices per square yard were used for the pur¬ 
poses of compilation. The capital values of 
sample properties were obtained by multiplying 
mid-values of respective high, medium and low 
prices by the areas of plots falling in each 
category. 

8.7. As the amortisation period is taken at 
10 years, 10 per cent of the capital value is 
to be assessed for purposes of SVT. 

8.8. It is stated’®® that if any municipality 
adopts SVT system, it would be necessary to 
devise an acceptable and efficient basis for 
deter minin g— 

(i) the capital value of land; 

(ii) the period of amortisation and there¬ 
fore the AVL; and 

(iii) the rate of tax. 

It would also be necessai^ to set the capi¬ 
tal value at such a level, that the owners of 
unbuilt land would not be tempted to transfer 
their land to the municipal authorities. 

8.9. On the basis of the effect of SVT (Alter¬ 
native B), on tax liability, it is stated ’®*’ that 
an in-depth analysis threw up the following 
results :— 

(i) Owners of vacant plots are most ad¬ 
versely affected, because, instead of 
paying a nominal sum as tax under pro¬ 
perty tax, they would pay tax equal to 
the amount that would be paid by the 
owner of any property of same cate¬ 
gory and size; 

(ii) Owners who have built houses upto the 
opn’mMm permitted levels are next ad¬ 
versely afirected; and 

(iii) Owners of those properties which have 
a higher rate of the value of building 
to land (Rental Value higher than 
Assessable Value of land) would enjoy 
a tax saving.’®’ 

It is stated that these findings offer sufficient 
proof of the fact that SVT system encourages 
more intensive use of land because, when a 
person pays a tax on the full economic value 
of a property, he would want to get the money’s 
worth and would not leave the property idle 
or only partly used. 
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8.10. Thus/^* under the SVT system, it is 
to the advantage of the owner to build up 
vacant land as quickly as possible, and build 
it to the maximum permissible limit. Further, 
the interest of the owner coincides with that 
of the community. Building up a plot to the 
maximum ensures higher return to the owner 
and provides more dwelling unit to the com¬ 
munity. The substitution of SVT for pro¬ 
perty tax would thus induce an increase in 
the supply of dwelling units in two ways— 

(a) it would hasten construction on vacant 
plots; and 

(b) better return on higher buildings (at 
least upto 4 floors) would make the 
construction of such buildings more 
profitable. 

The reason is that under SVT, (i) vacant 
plots, (ii) partly built-up plots, and (iii) fully 
built-up plots are all liable to pay the same 
amount'®''* of tax. It ceases to be profitable 
to hold land for speculative purposes. By in¬ 
creasing the supply of land available for deve¬ 
lopment, SVT should dampen land prices. 

8.11. Of course, while the SVT system 
would establish the necessary fiscal incentive 
for house building, this would not, by itself, 
prove adequate if the economic incentive for 
investment in housing does not improve.’ 


Property Tax 


(Reduction of cost of construction through 
standardisation is one measure suggested). 

8.12. It appears that there arc several coun¬ 
tries which have site value taxation to combat 
land speculation and to bring about develop¬ 
ment of land. These include— 

(i) Argentina [The city of Buenos Ares 
levies a tax of 5 per cent to 10 per 
cent on vacant land, in contrast to 0.6 
per cent on built-up land]. 

(ii) Australia; 

(iii) Denmark; 

(iv) Greece; 

(v) Korea [50 per cent tax on unearnpd in¬ 
crement on land to reduce speculative 
activities]; 

(vi) Kenya; 

(vii) New Zealand; 

(viii) Tanzania; 

(ix) Trinidad; and 

(x) U.S.A. [some cities, such as South Field 
(Michigan) and Pittsburg]. 

8.13. The advantages"- of Site Value Tax, 
as contrasted with property tax, have been put 
forth in various studies on the subject. It 
may be convenient to set them out in a tabular 
form as under :— 


Site Value Tax 


(i) The tax is levied mainly on man-made capital . The tax is levied on land. 

(ii) Weight (rate of taxation) adversely affects the quantity Quantity of land which is created by nature docs not 

and quality of man-made capital rise or fall under the weight or side value tax. 

(iii) Property tax favours old over new, because the tax rocket.s Site value tax is neutral, because renewal does not 

upwards when the new succeeds the old change land value. 

—Rentals on now buildings or houses arc likely 
to be higher]. 

(iv) Property tax encourages liolding land for speculative pur- Site/value tax forces the utilisation of land to the maxi- 

poses mum limit. 


8.14. However, many of the points put forth 
above have been questioned"® and the supposed 
superiority of SVT over property tax has been 
doubted.'^* 

(i) Thus, it has been stated that it is not 
true to say that property tax is levied on man¬ 
made capital. Whether based on annual value 
or capital value, the value of land is part of 
property value and usually, an indeterminate 
part. 


138. Supra n, 122 at 94, 102,103. 

139. See para 8.9 supra. 

140. Supra n. 122 at 94,104. 

141. Id. at 94,105. 

142. Id. at 94 & 95. 


(ii) It is also said that a well-administered 
property tax would not favour old over new 
property, as long as land values are rising and 
proper reassessments are done frequently. 
Land values are usually changed as a result 
of building up an area hitherto unbulit-up. 

(iii) As regards the claim that site value 
favours land utilisation, it is stated that a well- 
administered property tax would also have the 
same effect. It should be obvious that since 


143. Supra n. 75 at 118.127,128. 

144. See also para. 7.3(b), supra. 
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property value subsumes land value, any 
virtues of site value taxation should also be 
manifested in property value taxation. The 
only difference is that site value taxation does 
not tax the building, which the property tax 
does. Theoretically, at least, a change from 
property tax to site value tax should give a 
boost to housing construction activity.^^’’ 

However, tliis concession is qualified by cit¬ 
ing the experience of a few other countries. 
Netzei'i*® on the basis of a study made by A. M. 
Woodruff and L. L. Heker-Raez found little 
visible evidence of differences between commu¬ 
nities which used site value taxation and those 
which used more conventional forms of pro¬ 
perty taxation. 

8.15. It has also been pointed out^^^ that 
if adequate revenues are to be collected from 
site value tax, the “assessable (annual) value 
of land” has to be much higher than estimated 
total rateable property value. If property 
values and land values are taken in compar¬ 
able terms, the SVT would have to be at least 
50 per cent of annual site value (assuming that 
on the average, land value is 30 to 40 per cent 
of total property value) in order to yield tax 
revenue equivalent to property tax revenues. 

8.16. On a study of the arguments put forth 
and against site value taxation, it would ap¬ 
pear' that the principal merits and demerits of 
site value tax are as under ;— 

(i) SVT would encourage investment in 
construction activity. About this advantage, 
there does not seem to be much scope for 
doubt. On this point, it is superior to property 
tax; 

(ii) SVT would not favour old property 
over new. Property tax would favour old pro¬ 
perty, if it is not well-administered, but would 
not favour old property if it is well-administered; 
and 

(iii) SVT may have to be based on a 
liigher rate of tax. The validity of this pro¬ 
position has to be established by further 
calculation. 

8.17. In this position, one can only come 
to the tentative conclusion that if the en¬ 
couragement of construction activity in urban 
areas is the sole or dominant policy considera¬ 
tion, then site value tax is worth a trial. If, 
on the other hand, augmentation of the tax 
revenues of municipal corporations is the 
principal objective, then SVT is not a better 
alternative than other alternatives. 


IX. PLINTH AREA AS BASIS FOR TAX 

9.1. Another possible alternative to the present 
basis of property tax is to levy tax on the 
plinth area of building.The basic idea 
is to move away from the concept of property 
tax levied with reference to ALV (Annual 
Letting Value) to the levy of property tax with 
reference to objective criteria related to the 
building. Although atempts have been made 
to levy property tax with reference to the 
plinth area of buildings, such measures have 
not been able to stand the test of judicial scru¬ 
tiny mainly on the ground that pUrjth area alone 
cannot be a sufficient criterion but other attend¬ 
ant factors should also be taken into account. 
The Kerala Buildings Tax Act (19 of 1961) 
sought to levy the tax on buildings on the 
basis of plinth area alone, and the Supreme 
Court held^^^ that the charging section violat¬ 
ed the equality clause of the Constitution. The 
main grounds for judgment were that no 
attempt was made for rational classification of 
buildings and the Legislature had not taken 
into consideration other factors, like the nature 
of the construction, the location, the class to 
which the building belongs and the purpose for 
which it is used. 

9.2. It has been staled lhat while, in the 
light of the Supreme Court decision, tax on the 
basis of plinth area alone would not be consti¬ 
tutionally valid and perhaps also not be suffi¬ 
ciently scientific, it would also be imprudent 
to give up the whole concept altogether. It 
is urged that attempts should be made to have 
a rational classification on the basis of the fac¬ 
tors referred to in the Supreme Court judgment 
and other relevant factors. Thus, the propos¬ 
ed suggestion is that there will be a basic tax 
related to the plinth area or carpet area.''"" 
For buildings with appurtenant land exceeding 
three times the built-up area, there will be a sur- 
eharge on the excess appurtenant land. On 
the basic tax and surcharge, there will be ex¬ 
tras based on the location of the building, the 
type of construction, the nature of its use, and 
the age of the building. Under each of these 
variables, there will be five or six categories 
into one of which the building will be classified. 
Thus, a building can be classified for purposes 
of taxation, according to six variables which 
are all capable of being determined objectively. 

9.3. 'I'he advantages of the new system, it is 
staled, will be as under :— 

(a) once the rates of basic tax, surcharge 
and extras are published, it will be 
possible for a property owner himself 
to assess the tax payable and to pay tax 
on a self-assessment basis; 


145. See George E l.ent, “ The Taxation of Land Value” XiV Iniernalional Monetary Fund Staff Papers (1967). 
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(b) the scope for direction now exercised 
by Valuation Olficers will be greatly 
reduced. Where there can be varia¬ 
tion in assessments made by the owner 
and the Valuation Officer, as in deter¬ 
mining the type of construction, the 
difference in tax will not be very large 
and the matter can be easily resolved 
in revision; 

(c) the eomputerization of tax system will 
be made easier and more scientific; 

(d) the effort and expenses in quinquennial 
revision of property tax can be saved 
and the staff used for intensive verifica¬ 
tion of the property characteristics of 
buildings with higher taxes; and 

(c) the variation of taxes can be made by 
municipalities by altering the rates of 
basic rate and extras; 

(f) progression in taxation can be brought 
about by fixation of extras in a manner 
that gives relief to the weaker sections 
of society. 

9.4. It appears, however, that constitutionally, 
it is not very safe to predict that even with 
the added safeguards as above,the tax 
basis of plinth "area would be valid. The 
principal basis, i.e. the foundation will still 
be plinth area. It will be difficult to escape 
the objection that uncquals are treated _ as 
equals, unless numerous other factors (besides 
the plinth area) are categorised and incorpo¬ 
rated in the law. As hinted at in the Supreme 
Court judgment, these factors atleast include 
the following ;—■ 

(i) nature of the construction; 

(ii) location; 

(iii) class to which the building belongs; 
and 

(iv) purpose for which the building is used. 

Moreover, there may be other factors which 
the courts may regard as material when the ac¬ 
tual controversy arises. If they are not incor¬ 
porated, the whole fabric may fall to the ground 
on the score of violating the equality clau.se. 

X. RETAINING TEST OF ANNUAL 
LETTING VALUE 

10.1. Having noted the various possible alter¬ 
natives to the criterion of annual letting value 
as the basis for levying property tax by municipal 
corporations, one has to consider the question 
whether retaining the present criterion (annual 
letting value) would not be a course preferable 
to tot;illy switching over to a new alternative. 
Most of the other alternatives share one or the 
other of the defects and weakncs.ses of the te.st 


of annual letting value. In particular, the 
possibility of arbitrariness (which is one of the 
major defects assumed to exist in the criterion 
of annual letting value) cannot be ruled out in 
the other alternatives also. From the aspect of 
simplicity, the other alternatives do not stand on 
a much higher footing than the criterion of 
annual letting value. 

10.2. It is true that various criteria can be 
devised to avoid arbitrariness in the assessment 
of property tax. But, there is no reason to 
believe that any exhaustive list of criteria can be 
devised that will rank housing units according to 
their relative attractions as housing units can be 
ranked on the basis of location of facilities or 
design and fittings or access to ventilation etc. 
There arc no simple means by which these varied 
components can be fitted into any one ranking 
scheme. Such ranking may at best be possible 
only in a totally planned, officially built city (like 
Chandigarh), but never in a metro, like Calcutta 
or Bombay, where land use and associations 
have developed over time. Moreover, each crite¬ 
rion can only refer to basic minimum level of a 
certain characteristic for inclusion in each cate¬ 
gory. It cannot take into account the possible 
variations within a range. For example, in 
considering the type of construction, all proper¬ 
ties with polished floors would be in one category, 
regardless of whether the floor is black marble 
or"just plain cement tiles. Similarly, for location 
and so on. Therefore, within each category, the 
rate would be regressive till it reaches the next 
slab, where it will suddenly jump up to a higher 
level, again to become increasingly regressive 
within that next range.^“ 

10.3. There is also the basic problem of a 
composite criterion. Whenever wc have to take 
account of several aspects, the resultant criterion 
is an index, arrived at by weighing these several 
a.spects in order to give a single measure. To be 
rational, the ranking by these rates should mirror 
the relative desirability of all housing units. In 
an attempt to locate a set of objective criteria, 
we are necessarily thrown back to an arbitrary 
valuation of the relative desirability of housing. 
For example, suppose a new but badly-built 
house is compared with an old but well-built 
house. They will be ranked in a certain order 
under new criteria. A slight change in the sur¬ 
charge rates in respect of age of the building will 
revise this ranking, although the relative desir¬ 
ability for the occupants remains unaltered. This 
arbitrariness is inherent, in this procedure, unless 
we have a cross-check, i.e. unless the rates 
correspond, in some sense, to an independent 
criterion of desirability, such as the relative rents 
they would fetch on the market. 

10.4. Moreover, for any system of progressive 
tax.ation the rate of progression must be related 
to some clearly measurable scale, such as, in¬ 
come, wealth or consumption. In the housing 
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market, none such measure is available except 
for the rental or capital values. For example 
suppose we assume that given various criteria, a 
property superior in one aspect is also superior 
in all other aspects, i.e., the better-built house is 
in more desirable area. Even then, the problem 
remains; by what numerical amount is this to be 
quantified as superior to the one next in rank? 
What ‘objective' criterion could supply the 
answer, unless it is the potential rent that such 
a housing unit would fetch in the market? 

In conclusion, it is easy to find objective 
criteria, but it is very difficult to find appropriate 
ones. Moreover, a multiplicity of criteria in 
such a context has to be resolved by the con¬ 
struction of a single criterion which takes account 
of multiple aspects. Rental value provides such 
a multiple aspect criterion relevant to the issue; 
where it fails it is due to market imperfections. 
It is easier to correct the shortfalls of the rental 
value criterion rather than trying to replace it by 
another. 

10.5. Review of the different basis of property 
taxation in the preceding paragraphs suggests 
that alternative methods of taxation are un¬ 
likely to be superior to the conventional mode 
of assessing property tax, if it is well-administer¬ 
ed. The key is really frequent reassessments and 
the treatment of vacant land at par with other 
properties. In current Indian practice, vacant 
land is not generally taxed, on the ground that 
it has no annual rateable value. Property taxa¬ 
tion based on capital value is probably the 
cleanest method of assessment, though it also 
suffers from some administrative problems. It is 
much easier to administer capital value based 
taxation when there arc active property 
markets.’’’'^ Usually, this is not a major problem 
in areas which are newly developed, but, in 
older areas, transfer of property is fairly infre¬ 
quent; hence market values arc difficult to 
observe. Furthermore, in Indian cities, the 
majority of taxable dwellings arc tenant rather 
than owner-occupied. In Calcutta, it was esti¬ 
mated that 75 per cent of properties were rented 
and only about 18 per cent were owner-occupied. 
In Ahmedabad, over 80 per cent of properties 
were rented. The administrative burden is, 
therefore, lighter for the annual value method 
where tenancy is the rule and annual rents can 
be easily observed. A further problem with 
capital value taxation is the very complex owner¬ 
ship pattern of land that is now emerging in 
some Indian cities. It is often the case that in 
newly developed areas urbanised by a public 
authority, the title to land is not on a freehold 
basis, but on varying degrees of leasehold— 
from short term leases to perpetual leases. There 
are also usually restrictions on the transfer of 
land within specified periods, e.g. 10 years from 
the date of allotment. The meaning of the 
capital value of land in such cases becomes un¬ 


clear and annual rental value would be easier 
to arrive at. One result of such restrictions is 
that black market transactions take place, reflect¬ 
ing higher values, than would probably be the 
case were there no restrictions. 

10.6. On the whole, it appears better to retain 
the present system (annual renting value) with 
such modifications as can be devised to improve 
its content and administration. 

If the test of annual letting value is to be 
retained, the question naturally arises whether it 
should be divorced from rents fixed under rent 
control legislation, since a complaint frequently 
made is that the restriction on quantum of rent 
(which inevitably follows from the annual letting 
value being tied up with rent control legislation) 
cuts down the total revenue from this tax. At 
the first, it may sound to be a very simple solu¬ 
tion. It can be argued with apparent plausibility 
that there is no reason why the quantum of 
recoveries under tax legislation should be cloud¬ 
ed by the shadows of statutory restrictions, 
imposed for some other purpose in legislation 
which is intended to secure a just and equitable 
basis for landlord-tenant relationship. But a 
moment’s reflection will show that this would be 
a very debatable approach. On principle, it is 
wrong that the legislature should, by one law, 
regulate the rents of properties and, in another 
law, authorise the taxation of the properties 
according to a criterion which totally disregards 
rent control law. Even if the rent charged in 
practice exceeds fair rent, this course is ethically 
wrong. 

10.7. The analogy of income-tax on illegal 
earnings would not be applicable. Charging tax 
on illegal earnings may be legally permissible, 
but its ethical soundness still remains debatable. 
Moreover, the Income Tax Act nowhere specifi¬ 
cally declares that an illegal business shall pay 
tax. It merely taxes the profits of “business”. 
To provide in property tax legislation that the 
tax will be assessed on the basis of actual rent, 
even where that rent exceeds fair rent fixed by 
law would hardly be conginious. It would set a 
very damaging precedent. 

10.8. It may be mentioned that the Taxation 
Enquiry Commission also took the same view. 
It felt that the annual rental value test is simpler 
than capital value.’Capital values fluctuate to 
a more significant extent than rental values. The 
levy on rent is a levy on actual or potential 
income and is more equitable than capital values. 
The Taxation Inquiry Commission also express¬ 
ed the following opinion, as to rent control 
legislation : 

.the controlled rents must be assumed 

to be reasonable rent, and we are unable 
to agree that municipalities should, in 
effect, be permitted to ignore the very 
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fact that a particular limit has been set 
by statute to the rent which the landlord 
may levy and make the assumption that 
he may ‘reasonably’ obtain a rent which 
exceeds the maximum. Nor arc we able 
to agree with the other suggestion, viz. 
that the landlord should be permitted to 
pass on, “to the tenant, the increase in 
the tax which would result from the pre¬ 
vious proposal. The real issue raised by 
the suggestion is in regard to the level at 
which rent happens to be controlled, and 
the proposal is, in effect, that that level 
should be raised to the extent that the 
tax may be raised on the basis of a ‘rea¬ 
sonable’ assessment higher than the 
controlled rent. This raises the larger 
question as to the levels at which rents 
should be controlled from time to time. 
What is clear is that the municipality 
cannot, through revision of assessments, 
be allowed, in effect, to decide that ques¬ 
tion and in individual cases alter the level 
prescribed by Government.’^® 

10.9. So long as rent control is regarded 
essential as a matter of policy, any rent higher 
than the controlled rent cannot be regarded as 
“reasonable’’ for the levy of property tax. And 
what is not reasonable ought not to be taxed. 
It is a different matter if government decides to 
remove rent control totally or partially. That 
decision ought to be taken on its own merits and 
need not be confused with property tax. 

10.10. In short, the present criterion of annual 
rental value should be retained and the question 
of other alternatives should not be pursued. But 
there may be scope for improvements, in the 
present system — a matter which will be dis¬ 
cussed, in the next section. 

XI. WIDENING THE BASE 

11.1. Over the years, several points concern¬ 
ing the rate structure of property tax have been 
canvassed. These include the following: 

(1) Adoption of a consolidated rate in place of 
several imposts on the same tax base; 

(2) Statutory specification of the maximum 
and minimum of the rates of tax; and 

(3) Incorporation of progressivity in the rates 
and the total exemption of properties 
with low annual value. 


11.2 Property tax as levied in India usually 
comprises more than one of the following ;— 

(a) general property tax (house tax); 

(b) water tax; 

(c) sewerage tax; 

(d) conservancy tax; 

(e) latrine/scavenging tax; 

(f) lighting tax; and 

(g) fire tax. 

Many of these are service taxes, though they 
are charged alongwith the general property tax. 
There appears to be a prima facie case for some 
consolidated tax. For tax payers, it may make 
no difference whether they pay it under one 
name or other so long as the amount paid in toto 
remains the same. But as far as the administra¬ 
tion is concerned, a single rate could be expected 
to bring in considerable saving of manpower and 
costs in preparing, servicing, posting and re¬ 
covering bills.’®’ 

11.3. The next question to be considered re¬ 
lates to maximum and minimum rates specified in 
the statute.’®® Constitutionally, it is under State 
list, entry 49 (“tax on lands and buildings”), 
that the State Legi.s]atures authorise municipal 
corporations to levy taxes. In exercise of this 
constitutional power, state legislatures when they 
authorise municipal bodies to levy a particular 
tax they sometimes also lay down a maximum 
and minimum rate of tax. Within this maximum 
and minimum limit, municipal bodies at least 
those in urban areas should be free, without 
further approval of the state government to fix 
the rates. At present, in the absence of statutory 
minimum, the rates are relatively low, while in 
areas where there are statutory minimum, the 
rates are relatively low, while in areas where 
there are statutory minimum, the rates are rela¬ 
tively high. It would therefore be proper to 
have statutory minimum in all cases of course 
along with a statutory maximum.’®® This 
would— 

(i) encourage financial discipline among the 
municipalities;’**® and 

(ii) facilitate better state supervision in re¬ 
gard to actual revenue collections. 

11.4. There exists a controversy as to whether 
property tax should be subjected to progressive 
rate structure. While the argument for intro¬ 
ducing progressivity may appear attractive,’®’ as 
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based on equity, there can be many counter 
arguments to show that it may not turn out to 
be equitable. It has been rightly pointed out^*® 
that, even without a “progressive” rate, property 
tax is discriminatory, because it is an impost on 
the owners of only one category of property 
(land and buildings) and so discriminatory 
against them. A progressive rate of property tax 
will be still more discriminatory. 

11.5. This docs not, however, complete the 
discussion of reforms possible in property tax. 
There remains the question of conce.ssions and 
exemptions. For example,^®^ the point has 
been legitimately raised that in respect of govern¬ 
ment properties, tax realisation is frozen. Govern¬ 
ment buildings used for residence of employees 
arc, it is stated, not subjected to full tax. Current 
practice is to levy either a service charge on all 
government-owned buildings irrespective of the 
use to which they arc put or to assess residential 
buildings on the basis of the actual rents realised 
from them. Since the actual rents arc very low, 
there is loss to the corporation. 

11.6. There is, in any case, scope for a review 
of exemptions from property tax. At present,’®^ 
exemption is generally granted to the following 
classes of properties : 

(a) Governmental buildings; 

(b) Places of public worship; 

(c) Places used for charitable purposes; 

(d) Buildings for the occupation of which no 
rent is charged (e.g. choultries) or for 
which the rent charged is used for chari¬ 
table purposes; 

(e) Buildings used for purposes of recreation 
(e.g. play grounds) or as libraries etc.; 

(f) Building occupied by the owner himself; 
and 

(g) Buildings below a particular rental value. 

Not all the municipal bodies exempt all the 
above properties, but taken together the local 
bodies in India do exempt these properties. 
There appears to be a good case for a review of 
some of these exemptions. There is no rationale 
common to all the exemptions. Sometimes, what 
weighs with the corporations in the grant of 
exemption is the laudable objective of the owner. 
Sometimes, it is the use to which the property is 
put. A few exemptions relinked with, or pre¬ 
mised on, the incapacity of the owner of the pro¬ 
perty to pay property tax. While the force 
behind these various rationale justifying exemp¬ 
tion need not be denied, it is necessary to point 
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out that there are counter balancing considera¬ 
tions justifying a different approach. Two of 
these considerations can be mentioned. In the 
first place, there is the dire financial need of 
municipal corporations for whom property tax 
is an important source of revenue, and a major 
component of their tax revenues.^®'' Secondly, 
a laudable object does not necessarily justify an 
exemption. Altruistic activities no doubt need 
encouragement, but one should not forget that all 
properties, including properties of charitable 
trusts and properties used as play grounds enjoy 
the facilities and services provided by municipal 
bodies constituted for their areas. It may be 
that there are other sources of revenue which 
can be utilised by municipal corporations 
(besides property tax). However, so long as 
property tax is levied, and so long as one of its 
possible rationale of property tax is that it is 
levied because owners derive benefit from the 
general services of the local body, there is 
enough logic to support the charge of tax from 
properties exempted at present. 

XII. TIGHTENING THE MACFHNERY 

12.1. It appears from available literature that 
there is scope for tightening the machinery for 
administration of property tax, not merely for 
effecting improvement in respect of the amounts 
collected, but also in regard to general cflicicncy 
and by way of avoiding avoidable hardships to 
tax payers. 

12.2. There is a lurking suspicion that pro¬ 
perty tax is maladministered, with the result that 
the optimum revenue is never realised.’®® The 
machinery for assessment of property tax has 
been one of the focal points of almost every 
commission or committee set up by the Central 
or State Government to examine local finances 
in general or tax administration in particular. 
Inefficient, inequitable and defective assessment, 
and consequent loss of revenue,’®’ have been 
highlighted in most of these reports. 

12.3. The first point requiring emphasis is 
that of the need for training of officers charged 
with the assessment and collection of tax. The 
old system of municipal councillors being involv¬ 
ed in adjudication of tax is fading away. But, 
as regards the administrative personnel engaged 
in the work, there still remains the problem of 
dissatisfaction with the staff — an aspect stressed 
.strongly by the Local Finances Inquiry Com¬ 
mittee’®® which observed as under in its 
Report :— 

‘Valuation of property is such a highly 
technical business that it cannot be en¬ 
trusted to any person who has not rcceiv- 
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ed training, however competent he may 
otherwise be. There is a great difference 
between ordinary administrative work 
and the valuation of immovable proper¬ 
ties — particularly, properties other Aan 
residential houses. In the determination 
of their annual value, so many principles 
and standards of valuation have to be ap¬ 
plied, that the work cannot be entrust^ 
even to members of civil services from 
whom usually Executive Officers of 
Municipalities are recruited. 

12.4. Coming to matters of procedure, the 
procedure for the assessment of property has the 
following essential components.^®® 

(a) Preparation of valuation/assessment lists; 

(b) Periodic revision of valuation/assessment 
lists; 

(c ) Validation of valuation/assessment; 

(d) Grant of exemptions and remission; and 

(e) Modifications and alterations in the 
assessment list of appeals. 

12.5. It is not proposed here to go into all the 
stages of assessment of tax mentioned abovc.^^® 
But it is necessary to refer to one particular stage 
in regard to which there is considerable scope for 
improvement. Periodical revision of assessment 
lists of property tax is provided by law for all 
municipal bodies. But it appears^^^ that these 
provisions of the law are not being adhered to 
in practice. The period prescribed by statute 
generally varies from three to five years. But it 
has been pointed out^'^^ that too many local 
authorities are losing substantial revenue each 
year, owing to the assessment lists remaining 
more or less static over many years. This itsetf 
is due principally to the following factors ;— 

(i) paucity of staff, numerically; and 

(ii) absence of well equipped staff, qualita¬ 
tively. 

12.6. At this stage, it is also proper to refer 
to the suggestions for the setting up of an in¬ 
dependent central valuation agency,a sugges¬ 


tion which has been mooted from time to time, 
with variations in points of detail. The main 
objectives to be achieved if a Central Valuation 
Agency for property tax is set up are the 
following:—■ 

(i) isolating the process of assessment from 
local pressure; 

(U) Attracting better qualified persons to a 
state-wide cadre; 

(iii) potentiality of developing uniform stan¬ 
dards in applying the criterion laid down 
for calculatmg property tax; and 

(iv) easy availability, to the proposed agency, 
of information collected for the purpose 
of valuation of property and income for 
the purpose of various taxes levied by the 
Central Government. 

12.7. The setting up of a Central Valuation 
Agency as abovc^^* has been favoured by the 
following Committees :— 

(a) Local Finance Inquiry Committee [Re¬ 
port (1951), pages 90-91]; 

(b) The Taxation Inquiry Commission [Re¬ 
port (1955), Vol. 3, page 373-374]; 
and 

(c) Committee on Augmentation of Financial 
Resources of Urban Local Bodies [Re¬ 
port (1963), page 39]. 

The Committee on Rural Urban Relationship 
[Report (1966), Vol. 1, page 98] also favoured 
the creation of a post of Chief Valuation Officer 
in the Directorate of Local Bodies. 

However, it should be mentioned that the 
Taxation Inquiry Commission had recommend¬ 
ed that corporations be excluded from this 
proposal. 

12.8. In the above position, it does not appear 
to bo necessary to pursue this particular point 
(Central Valuation Agency) on the basis of the 
present material. 
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THE EFFECT OF DIRECT TAXES ON URBANISATION 

" N. S. RAGHAVAN 


I. INTRODUCJnON 

1.1. The three crying needs of humanity, all 
the world over, are food, clothing and shelter and 
not necessarily in the same order. It may even 
be said that a man should have something over 
his head before he can attend to other physical 
needs. Housing, therefore, assumes importance 
and after India attained independence and with 
the improvement of economic growth, various 
welfare schemes were launched. It cannot be 
denied that the Government of India has been 
trying to ameliorate the conditions of all its 
citizens. As other basic needs enjoyed higher 
priority, housing had to be relegated to a lower 
place in the list of priorities till now, because of 
financial constraints. 

1.2. In allocating priorities, there is no doubt 
that agricultural sector has to get the topmost 
attention from the government and this sector 
has now grown up as a pampered child, with 
lots of subsidies built in the scheme. The second 
priority is to the industrial/manufacturc sector 
with special emphasis on certain items, like ex¬ 
ports, capable of earning foreign exchange re¬ 
sources for the country. 

1.3. Industrial expansion, has brought in its 
wake, a number of undesirable changes. The 
foremost being, the migration of population from 
rural areas to urban centres, in search of employ¬ 
ment in the metropolitan cities and towns, where 
industries arc located. This migrant population, 
is not only causing a serious dent on the civic 
services of metropolitan cities but also pushing 
the cost of inflation to unbelievable levels, in 
accordance with the law of demand and supply. 

1.4. The time has now come for taking stock 
of the housing situation in the country and to 
have an appraisal on the working of various 
agencies entrusted with the jobs connected with 
land development and housing. This is neces¬ 
sary before we terminate policies to promote 
more housing projects. 

II. NEED FOR MASSIVE HOUSING 

2.1. The declaration of 1987 as the Inter¬ 
national year of Shelter for the Homeless by the 
United Nations has focussed attention on house 
building and more particularly on low-cost hous¬ 
ing. A number of seminars have taken place to 
deliberate on the issue. During the seminar on 
“Housing and Social Development” 80 experts 
have recommended that housing be considered a 
social input and an investment in human re¬ 
sources development. In the seminar on ‘Urban 
Land Policy’ the emphasis centred around 
formulating ways to enable the urban poor to 
purchase land at a reasonable cost. While 
1. Seventh Five Year Plan 1985—90, Vol. II, p. 293, Qo\ 


inaugurating an international seminar on ‘Shelter 
for the Homeless’, the Union Minister for Urban 
Development clarified that it was not possible 
for the government alone to remove housing 
shortage in the country and peoples’ involvement 
was necessary in order to accomplish this 
tremendous task within a reasonable time-frame. 
It is apparent that housing projects for the poor 
need not be taken up only by public sector hous¬ 
ing agencies or by voluntary organisations fund¬ 
ed by the United Nations agencies but can be 
ellcctivcly and successfully tackled with the 
participation of all including the private sector. 

2.2. The Seventh Five-year Plan document 
envisages a major task for the private sector in 
housing, assigning it an investment of over 
Rs. 29,000 crores, as against Rs. 2900 crores to 
the public sector organisations. The document 
further outlining the policy-thrust states, “The 
time has now come for the Government to set 
before itself a clear goal in the field of housing 
and launch a major housing effort riot so much 
to build but to promote housing activity through 
the supply of physical and financial infrastructure 
such that every family will be provided with 
adequate shelter within a definite time horizon 
.... the Government has to play an active role 
through developing the necessary delivery system 
in the form of a housing finance market”.^ This 
objective can be met only if the government is 
able to devise a more flexible and innovative 
system for shelter-finance. 

2.3. The availability of financial resources has 
been recognised as a major constraint to the 
implementation of mass housing and related 
infrastructure programmes. At present institu¬ 
tional finance flows to the urban poor only be¬ 
cause of the Government of India’s directive to 
institutions like the L.LC,, commercial banks 
and the HUDCO, to allocate a proportion of 
their funds to socially oriented sectors or to 
specifically undertake low-income housing activi¬ 
ties on the basis of highly subsidised funds, whose 
burden has to be borne permanently by the tax 
paying public. Similarly metropolitan develop¬ 
ment authorities and housing boards take up 
housing and infrastructure work at the behest of 
stale governments, with concessional finance 
provided to them by national financial institu¬ 
tions. What is needed is a complete reorientation 
of financial policies and creation of a mass insti¬ 
tutional financial infrastructure that will serve the 
urban poor on realistic terms and conditions that 
they can afford. It was in this perspective that 
the Seventh Plan has committed itself to the 
creation of two apex institutions to finance hous¬ 
ing and infrastructure for all categories of per¬ 
sons (Infra para 3.1). 

ent of India, Planning Commission. 
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III. FUNCTIONING OF VARIOUS AUTHO¬ 
RITIES AT PRESENT 

3.1. Let us now see the functioning of the 
metropolitan development authorities, housing 
boards, municipal corporations etc., to see how 
far they succeeded and what type of work they 
can be entrusted. 

3.2. The case of Delhi Development Authority 
is taken, as illustrative of the working of various 
metropolitan development authorities. The 
D.D.A. was set up in 19.‘57 for the planned 
development of Delhi. It is said to work on a 
‘No profit no loss’ basis. It is stated to have 
developed about 50,000 acres of land for resi¬ 
dential, commercial, institutional, industrial and 
recreational purposes. From 1966, it started its 
social housing programmes, today, it claims to 
have constructed and allotted over 1,25,000 
houses. The residential schemes like Rohini and 
other housing projects for weaker sections had 
an element of subsidy. It has been stated that 
in planning for 2001, D.D.A. attached great 
importance to schemes, like the upgradations of 
slums, developing sites, services and building 
night shelters for the homeless in Delhi. It has 
been stated that for its extensive development 
programme, D.D.A., generated its own funds for 
its various projects. The present Vice-Chairman 
has gone on record saying that there is financial 
crisis and “this is why it is necessary that the 
DDA charge lumpsums for a dwelling unit rather 
than payment in instalments, dc-spite it being a 
burden for middle and lower income groups. 
D.D.A. should not be burdened with becoming 
a financial institution for these groups; they 
should be helped by legitimate institutions’’.^ lie 
has also admitted that there is a financial crisis 
in the organisation but added that this is due 
to their investments being tied up for long time. 
He has felt the urgent need for the organisation 
to be restructured and decentralised. 

3.3. In order to tide over the housing 
shortages, the government decided that developed 
land should also be made available to coopera¬ 
tive societies so that they can cither build houses 
or flats on their own. A study'* in this regard 
as to how far this laudable objective has borne 
fruit, clearly points out that the DDA has been 
a stumbling block in the progress of the housing 
projects. Firstly, DDA has been delaying grant 
of necessary approvds for too long ; the land has 
not been developed properly in that the services 
have not been available and that houses/flats in 
503 societies are awaiting civic amenities like 
roads, water, sewerage and electricity. This is 
more astonishing because the DDA’s letter in 
regard to offer of land clearly specifics that cost 
of land includes services. Some societies are 
now being asked to deposit colossal sums by the 
municipal corporation/DESU. In other words, 
DDA is not spreading the message of the govern¬ 


ment but discouraging cooperative societies 
against government policies. 

3.4. Even the sale of so called developed plots 
leaves much to be desired. 'I'he Metropolitan 
Development authorities were to set an example 
in selling the land at a reasonable cost, so that 
the prices of land can fall in the market. On the 
other hand, they are auctioning at exorbitant 
prices and the reason given for sale at such a 
price appears to be that with this profit they sub¬ 
sidise the low income flats or even slum develop¬ 
ment plans. This does not appear to be so be¬ 
cause such schemes are highly subsidised by the 
government. The long and frustrating delay in 
developing plots has also enabled squatters to 
occupy many of the lands. 

3.5. Let us now consider the case of the 
Bombay Municipality. Bombay’s 1967-81 plan 
reserved large areas of private land for various 
public u.ses as playgrounds, for schools, for dis¬ 
pensaries and for public housing. However 15 
years slipped away to find that only a pitiably 
small fraction of these lands could be acquired 
for public use. The municipality and the other 
public bodies involved could not find the money 
to pay for them. So these areas could not be 
legally brought into either private or public use. 
Squatters invaded many of these lands and turn¬ 
ed them into slums. The result is that the 
government has now on its hands the serious 
problem of providing accommodation to these 
urban poor. It is paradoxical that the 1967-81 
plan achieved only a reduction of the areas 
available for beneficial use. 

3.6. One could blame the government for 
doing too little. Too little public housing, too 
little control of land use and land prices. We 
could blame the municipalities for inefficient 
garbage removal, careless control on buildings, 
too little drinking water and so on. Alterna¬ 
tively one can argue that the government has 
tried too much within the restricted resources 
allocated and failed miserably. 

IV. NEED FOR PARTICIPATION OF ALL 

4.1. Wc, in India, have adopted the concept 
of mixed economy, in which public, private and 
government sector companies coexist. Govern¬ 
ment is constantly endeavouring to see that our 
industry becomes competitive and produces 
quality goods, not only for the export market but 
also for the domestic market. The seventh five 
year plan calls for a massive investment in hous¬ 
ing by the private sector. Housing shortage has 
been mounting. The problem of housing is so 
colossal that whatever attempts any authority 
makes, there is bound to be a massive backlog. 
The Vice-Chairman, D.D.A., addressing a 
meeting organised by the PHD chamber of 
commerce, on 24-2-87 stated that in view of the 


2. Times of India (Delhi edn.) 24-2-1987. 

3. Financial Fxpress 18-2-1987. 
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serious shortage in housing he had recommend¬ 
ed to the central government a scheme for in¬ 
volving private builders in developing sites and 
constructing dwelling units. It has also decided 
to encourage cooperative societies, individuals 
and private developers to help in providing 
shelters. So at last all the agencies arc taking 
note of the enormous size of the housing pro¬ 
blem, which itself is a sign of hope for the 
future. 

4.2. For years, the rent control laws have not 
only been a major disincentive to private house 
building; they have also ensured premature decay 
of the housing stock that the cities had when 
the rent control legislation first came. It is no 
wonder then that many of the houses arc kept 
locked and vacant or given on fabulous rents to 
white sahebs of the foreign embassies, who can 
be counted on to vacate, when their assignments 
in India, are over. 

4.3. The Urban Land Ceiling Act, which 
was enacted during the Emergency, ostensibly to 
keep land within the reach of the poor, has 
effectively strangulated the land market and 
hurt the very classes, it professed to serve. 
The metropolitan authorities like the D. D. A. 
which are meant only to undertake deve¬ 
lopment have somehow got iato the auction 
fever in regard to offer of developed land 
and have successfully and subtly overturned 
the Governments objectives of offering the 
land at reasonable prices and to keep down 
land prices. Land prices have soared, tak¬ 
ing up with them the price of housing. 
Restrictive land-use regulations and unduly 
low floor space indices have added to the 
constraints on housing supply, so that 
millions of poor people can afford only to 
squat in slum or on footpaths or apartments. 

4.4. It seems clear that the metropolitan 
cities cannot meet the future housing ne^ 
only on governmental backing. A massive 
effort by all, including private entrepreneurs is 
required. 


V. VARIOUS ALTERNATIVES 

5.1. What then arc the various solutions to 
overcome the serious housing shortages^ and 
what should be the trends in urbanisation. 

5.2. As the Government of India accords 
high priority to housing needs, the various 
ways in which these needs can be achiev¬ 
ed may be examined. The housing projects 
may be broadly considered as (i) for the 
urban poor, (ii) low income groups, and (iii) 
middle income groups, including salary earners, 
both in the public and private sectors. There 
is no need for considering the top rich classes, 
as they can and do take care of themselves. 
16—258 M. of Urban Dev./ND/88 


5.3. The mclropolitan development authorities 
and slum boards of various State Governments 
can be more responsible for the development of 
land, provision of services for housing and night 
shelter for slum dwellers. Since the activities of 
these authorities subsidised by the Government 
they would not be financially constrained. Also 
as the problem is of socio-political character 
allocation to these authorities should boost 
progress. 

5.4. The private sector companies, with a 
proven track record may be associated, in 
a larger measure, with these programmes also, 
as is already being done now. For example, 
Lucknow Development Authority has ensur¬ 
ed that 40% of the land given for deve¬ 
lopment and building to a private builder, 
is for the weaker sectors at 40% of the 
subsidised cost. In Narayana also a similar 
subsidised scheme is in vogue, in regard to 
building contracts given to private sector 
companies. In this scheme there will be 
an element of competition in finalising the 
housing projects in time between the deve¬ 
lopment authorities and private agencies. 
This wiU also ensure better quality construction. 

5.5. The building projects for the low income 
group also require some amount of subsidising 
and the above scheme may be followed here 
also. 

5.6. In regard to provision of housing for 
the middle income group, developed land 
may be made available to housing boards, 
public works departments, cooperative societies 
and individuals in time, at a reasonable cost. 
The private sector, in the main, may be 
allowed to develop and build houses for 
this category of persons. This will also 
ensure that the important schemes for the urban 
poor get their due, at the hands of the 
Government and the metropolitan develop¬ 
ment authorities, whose primary duty it is 
to provide for the urban poor, 

5.7. As regards salary earners, in all the 
sectors, a fund may be created, akin to Central 
Government employee’s Group Insurance scheme 
or Superannuation funds etc. The fund may 
have different rates of contribution and period 
depending on what Government considers to be 
the value of the building the employee may 
reasonably hope for, taking into account the 
length of service, the paying capacity of the 
employee etc. The maturity value may be paid 
to the employee only for building or acquiring 
a house. The contribution to the fund should 
be eligible for all the tax benefits available 
for subscription to provident funds. 

VI. DIFFUSING THE ailES 

6.1. In order to solve the problem of urban 
shelter attention needs to be concentrated on 
preventing overcrowding of cities. Industrial 
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units/manufacturing concerns should be en¬ 
couraged to adopt satellite towns and to gradu¬ 
ally diversify their activities into the new centres. 
Substantial tax incentives should be provided to 
the companies to move to new places. 

6.2. The developmental activities in the NCR 
should be concentrated, to start with, in one 
town in each of the participating states, which 
could attract the potential Delhi — bound 
migrants. As a secondary step, new towns with 
requisite infrastructure facilities should be deve¬ 
loped. 

6.3. The need for development of rural areas, 
as well as industrially backward areas, cannot 
be over emphasized. For achieving this objec¬ 
tive, a cess on industry in developed regions may 
be imposed and from this revenue employment 
subsidy for employers setting up projects in rural 
or industrially backward areas can be paid. 

VII. FINANCIAL ASSISTANCE 

7.1. It is felt that new revenue mobilisation 
measures should be formulated in such a way 
that such new revenue is directed to definite 
plan projects. Revenue from a particular source 
of tax measure can be earmarked for a particular 

urpose. For this, greater resort to funding will 

e needed. For example, a housing tax can be 
transferred to a house fund which can bo 
used for financing house building activities. 

7.2. At present financial institutions grant 

assistance funds to HUDCO only to cater 
to economically weaker sections of society. 
Only 1 to of the funds of the natio¬ 

nalised banks are lent to private sector 
house building activities according to the RBI 
guidelines. Considering the plan needs and 
the order of investment needed, the banks 
can be asked to grant more liberal financial 
assistance, taking into consideration, the 
duties and taxes referable to housing 
projects; for example, the quantum of stamp 
duty collected on land, unearned increase col¬ 
lected by the metropolitan development authori¬ 
ties and capital gains taxes on real estate 
transactions. If RBI has permitted larger 
share of assistance to industries taking into 
consideration the part played by them, then it 
is now time for it to accept the priority in 
urbanisation. 

7.3. The development of land itself depends 
upon its availability, vast tracts of ag^cul- 
turaJ land wiU be available for the hous¬ 
ing needs according to the new NCR plan. 
The restrictive clauses of the Agricultural 
Land Revenue Acts and the Urban Ceiling 
Act, impose severe constraints on the avai¬ 
lability of the land itself. Keeping with 
the new priorities, the provisions of these 
Acts should be liberalised only with the 
intention of achieving the objectives of the 


Seventh Five Year Plan (Ref. Para. 3.1). 
The centre should give detailed guidelines 
in this regard, so that there is a mixed approach. 

7.4. Worried at the generation of black money 
in the economy of the country the Government 
asked the National institute of Public Finance 
and Policy to examine this issue. The study has 
identified correctly that black money generation 
is most prevalent in real estate transaction and 
that black wealth manifested itself, alongwith 
other forms, in real estate holdings. The Gov¬ 
ernment has amended the provisions of the I. T. 
Act and have assumed the power of pre-emptive 
purchase of any immovable property, under 
section 269UD of the I. T. Act. According 
to the chairman of the Central Board of 
Direct Taxes, the Government has decided 
on the sale of the acquired properties through 
public auctions, within a month, to prove 
that black money had gone into the deal, 
as judiciary would not otherwise take notice 
of the fact. Going through the deals that 
have been finalised at the auctions, it is 
clear that all the big properties have been 
taken over by public sector organisations, 
mostly for their office use. The point that 
is relevant here is whether such b^ chunks 
of land should not be put to more useful 
me in building houses/flats either for low 
income or middle income groups. Just as 
rich persons should not be allowed to corner 
such big plots, public sector organisations 
should not be allowed to gobble tax payers* 
money for building one big office on such land. 


7.5. It has already been brought out that very 
little financial assistance is being given to either 
individuals, cooperative societies or private 
sector organisations by the financial institutions. 
The only private sector organisation making 
worthwhile financial contribution is Housing 
Development Finance Corporation, which too 
partly draws funds from LIC etc. All these finan¬ 
cial institutions put together have not been able 
to make a significant dent on the over-all pro¬ 
blem. A break through in the housing programme 
is possible, only if there is easy flow of 
finances through mortgage and other types 
of loans at considerably lower rates of 
interest, say 6-12% annum, as has been 
done in several countries, to boost up their 
housing programmes. The difference of 
4-6% in the interest rates may be met 
through Government subsidies on a sliding 
scale, particularly for the economically 
weaker sections and low income groups. 


7.6. The financial institutions both in the 
public and private sector giving housing 
finance may also be allowed to float bonds 
on the same lines as the public sector orga¬ 
nisations floating bonds. The real attraction 
to the public at large is the interest rate at 10%, 
which is tax free and the period of 
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maturity of 10 years. To attract iavestment 
to housing the interest rale could be kept 
at 13% and the maturity period may be 
reduced to 5 years. 

7.7. As pointed out in para 3.1, the Seventh 
Plan has committed itself to the creation of tw^o 
apex institutions. One is the National Housmg 
Bank, to provide large finances for the massive 
housing programme envisaged. This Bank should 
be in the public sector and should have equity 
participation of the Government of India, banks 
and financial institutions. Even though it 
should seek to function as a viable econo¬ 
mic entity, profit making should not be the 
main objective. Apart from mobilising 
funds on a large scale, from capital markets, 
it should also mobilise, apart from other 
savings, savings from households, both in the 
formal and iMormal sectors. 

7.8. The second apex body is the Urban Infra¬ 
structure Development Finance Corporation. 
Sufficient progress has not been made in this 
direction. But this is a very important institution. 
This institution is to develop expertise and pro¬ 
vide technical assistance to the urban infrastruc¬ 
ture sector, provide access to local bodies to 
institutional finance, mobilise financial resources 
for urban development programmes and pro¬ 
vide focus and attention for larger investment 
flows into the urban mfrastructure sector. 


7.9. This institution also should be in the 
public sector and equity capital should be held 
by the Government of India, banks and financiiu 
institutions. This would be necessary, as it 
would be financing long gestation and low profit 
yielding activities. The Seventh Plan has com¬ 
mitted to the UIDFC Rs. 35 Crores for urban 
development schemes and Rs. 20 crores for water 
supply and sanitation schemes. This would be 
the initial equity capital and the bulk of the 
finances will have to be mobilised elsewhere. 
Lie UTI and RBI wiU have to he major con¬ 
tributors. Provident funds etc., wUl have to be 
required by a law to contribute a portion ^of 
their funds. It would also be desirable to raise 
funds through user charges. Ihe user charges 
should be on the high side for commercial, 
trading and manufacturing process. 


7.11. The expertise of the private sector also 
should bo used to implement urban infrastructure 
programmes in line with the development pro¬ 
grammes of the central and State Governments, 
subject to guidelines and time schedules, that 
may be laid down by the UIDFC. 

VIII. EFFECT OF DIRECT TAXES INCEN¬ 
TIVES FOR ENCOURAGING HOUSING 
ACTIVITY 

8.1. Now let us consider the effect of direct 
taxes on urbanisation, whether they are enhanc¬ 
ing the objectives or acting as unpediments. It 
cannot be denied that the Government has been 
giving suitable relief in direct taxes, though in 
driblets, over the years. It is unfortunate, but 
true that real estate has come to be equated with 
the generation of black money. There is no 
denying the fact that people do not disclose 
true and full sale proceeds of land and/or 
buildings. This was so mainly because, in 
the earher years, the incidence of capital 
gains was very high. Over the years, the 
incidence of capital gains tax has been 
slowly lowered. It is necessary to emphasize 
that Section 54E of the I. T, Act, had 
proved, when first introduced, to be extre¬ 
mely beneficial to the economy, because it 
was the only provision which had succeed¬ 
ed in curbing tax evasion, and bringing 
resources into the national stream. Libera¬ 
lisation of the provisions of capital gains 
tax, either by charging tax on the real 
capital gains made by an assessee by adjust¬ 
ing the original cost of the property accord¬ 
ing to the inflation which has taken place 
between the year of purchase and the year 
of sale. Or by adopting an artificial date to 
determine the fair market value of the prorarty 
as prevalent on 1st April 1980, instead or 1st 
April 1974. This has been brought about 
by an amendment, effective from assessment 
year 1987-88. 

8.2. Also, at present exemption is given under 
section 54E of the Income Tax Act, in respect 
of capital gains arising from long term capital 
gains, provided the full sale proceeds are invested 
in approved assets, which include rural develop¬ 
ment bonds, units of the Unit Trust of India etc. 
Since the objective now is to increase housing 


7.10. The UIDFC would not only have to 
mobilise resources on a massive scale but 
would also have to undertake refinancing of 
urban development programmes of state and 
local level institutions. It would have to 
perform a major role in changing the 
thrust of operations of metropoUtan develop 
ment authorities which have div^sified their 
activities into housing construction at the 
expense of development of urban infrastruc¬ 
ture Similarly it has also to play an 
important role in rationalismg the acUvities 
of urban local bodies. 


activities, investments in proposed housing 
mortgage bonds, or deposits in Housing 
Development and Finance Corporations may 
be declared as also eligible for investment for 
the purposes of section 54E. 

8.3. Jewellery is the most unproductive form 
of investment, which unfortunately is very popu¬ 
lar in this country. To make this a readily 
available tool for channelising as deposits in 
Housing Financial Institutions, it may be pro¬ 
vided that if the sale proceeds of jewellery arc 
invested as mentioned above, and investments 
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remain as such for a period of 3 years, the 
capital gains on sale of the jewellery would be 
exempt from tax. The restriction in regard to 
exemption, if a residental house is purchased 
need not be enforced if the assessee has one more 
house of not more than 1600 sq. ft. 

8.4. It may be legitimately asked whether 
a person would go in for a house if fiscal 
incentives only are given. For the richer 
classes, money is no consideration and they 
are guided on investment decisions, cither on 
commercial considerations or by their luxurious 
way of life. Thus fiscal, incentives do count 
for these persons in taking a decision with regard 
to housing investments. The middle income 
and low income groups cither use their savings 
or go in for loans, if they consider a dwelling 
unit, a necessity. 

8.5. A man who struggles to balance his 
domestic budget cannot possibly save inspite 
of the most generous incentives given by the 
Government, and therefore, separate schemes 
for housing for such persons have already 
been suggested. 

8.6 The fiscal incentives given at present 
for promoting savings and investments are 
woefully inadequate when one takes the 
totahty of the picture into account. Section 
80L grants a deduction of Rs. 7,000 in 
respect of dividends on shares, interest on 
bank deposits. National Savings Certificates 
etc. A further deduction of Rs. 3,000 is 
given in respect of dividends from units in 
the Unit Trust of India and Rs. 2,000 for 
interest on deposits under National peposit 
Scheme. There is a great need to increase 
the quantum under each head. To attract 
investment in housing, for investments in all 
Housing Finance Corporations etc., providing 
financial a.ssistanco for housing, a separate 
quantum of exemption say Rs, 5,000 at least 
should be provided for. 

8.7. The Finance Minister explained in the 
discussion paper on the ‘Simplification and 
Rationalisation of Direct Tax Laws’< that 
attempts were being made to do away with 
the provisions which result in the compu¬ 
tation of notional income and as a &st step 
has already made amendments in the 
computation of income from self occupied 
residental property on the basis of ‘annual 
income’ of the property. The result is that 
notional income rising from self occupied 
property (limited to one such property) and 
the property which is not occupied will no 
longer be liable to tax. The ‘annual income' 
will be the actual rent received or receivable 
in respect of the property, subject to the 
condition that if the actual rent received or 
receivable is less than the municipal value. 


the higher of the two will be taken. This 
concept of real income, with regard to scif- 
(xcupied property, should enthuse people to 
go in for housing. 'ITie position with regard 
to rented properties especially the linking of 
‘annual income’ with municipal rateable 
value wiU not only defeat the concept of real 
income but also wiU be another factor like 
the Rent Control Act, which wfll hinder 
progress of housing projects. 


8.8 The ‘Discussion paper’^ also contains a 
reference to a very special type of incentive at 
present in vogue, only in Sri Lanka, to en¬ 
courage housing activity by enabling the assess- 
ccs to invest their savings in new residential 
houses. The proposal is to extend the benefit of 
deduction, under section 80C of the Income 
Tax Act, to payments made by an assessee 
towards the cost of a new residential property 
including repayment of loan and interest thereas. 
The deduction for repayment will be allowed 
only if the borrowings are made from specified 
sources such as the central or state government, 
any bank, LIC, any financial corporation en¬ 
gaged in providing longterm finance for con¬ 
struction or purchase of house in India, as 
approved for the purchase of section 36(1) (viii) 
or any other company or cooperative society 
engaged in the business of financing for housing. 
It has however been proposed that a person 
availing of this benefit would not be entitled 
to the tax exemption under section 54F nor 
the deductions mentioned in section 24 oujt of 
the income from house property. This propos¬ 
ed incentive for housing is indeed a laudable 
effort in the direction of channelising savings 
and investment in the most desirable activity. 
However, the incorporation of the said incen¬ 
tive in Chapter VI A docs not seem to serve 
any concrete purpose as the ever-widening scope 
of section 80C is only enlarged; on the other 
hand, it blunts the otherwise innovative and 
appealing incentive. It is therefore suggested 
that the incentive provision be transferred as a 
deduction under the head ‘Income from house 
property’ by way of a new clause in section 
24 itself. 


8.9. Pleading for a radical housing policy wc 
suggest that diverting black money towards 
construction of houses of area upto 1000 to 
1600 sq. ft., may be one of the methods of 
encouraging the building of houses for the low- 
incomc and middle income groups. If at all 
this suggestion does not find favour, the incen¬ 
tive given for building houses with loans from 
approved institutions, may also be extended to 
houses built with self finance, by allowing equal 
deductions in 5 years. 


4. Presented by the Union Finance Minister to Parliament in April 1986 to elicit public opinion by 30-9-1986. 

5, Ibid. 
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IX. TAX RELIEFS TO ENCOURAGE 
HOUSING ACTIVITY 

9.1. The following tax reliefs may be consider¬ 
ed for encouraging investment finance resources. 

9.2. In the absence of any general legisla¬ 
tion under which private institutions and com¬ 
panies could be established, the concession 
available under section 10(20.A) of the income- 
tax Act to an authority constituted in India by 
or under any law for ptirpose of deahng with 
and satisfying the need for housing accommo¬ 
dation or for purposes of planning, development 
and improvement of cities, towns and villages 
is being availed of only by government spon¬ 
sored bodies. In view of the suggestion in this 
paper that developmental activities also should 
be given to approved agencies and organisations 
in the private sector, this exemption should 
bo extended to those organisations, as wcD. 
The institutions may also be aUowed an acce¬ 
lerated rate of deduction of expenditure, say 
133-1/3 of expenditure in specified urban 
infrastructure programmes, whose beneficiaries 
are the urban poor. 

9.3. Section 32(l)(iv) of the Income-tax Act, 
extends a useful concession for motivating 
employers to construct dwelling units for 
their employee. This concession has not been 
availed of, in a law measure, due to its low 
ceilings. The increased ceiling limit of Rs. 
10,000 per annum for employer to which it 
applies, should appropriately be raised to at 
least to the income level which is below taxable 
limit (now Rs. 18,000), if this may not be 
extended upto Rs. 25,000. To' secure a large 
impact, the rate of deduction on account of 
depreciation should be raised from the present 
40% to 100%. 

9.4. The deduction limit of 50% and mone¬ 
tary ceiling of Rs. 10,000 under section 80-CC 
of I. T. Act may usefully be raised to 100% 
and Rs. 20,000, respectively for shares forming 
part of eligible issue of capital by an approved 
public company formed and registered in India 
with the main object of carrying on business of 
providing long term finance for construction or 
purchase of houses upto 1600 sq. ft. in India 
for residential purposes. 

9.5. For a healthy growth of housing market, 
a mortgage insurance scheme should be put 
into operation with a view to limiting the risk 
factor and proposals pending for several years 
for floating a mortgage insurance company/ 
corporation on the lines of the corporation in 
the United States of America may be put into 
operation, as early as possible. 

9.6. In a number of states, the rate of stamp 
duty and registration charges on sale of immova¬ 
ble improvable properties are prohibitive and 
encourage sellers/buyers to undervalue the 


transactions. Already the National Institute of 
Public Finance and Policy, in its report on the 
causes of generation of black money, have 
squarely blamed that increases in the tax ratio 
in the economy comprising of taxes levied by 
the central and state governments had been 
associated with increased tax evasion. In the 
‘remedial’ measures discouraging tax evasion 
the report suggested that the stamp duty on 
real estate transactions be reduced to 5% 
ad valorem. The central government may 
frame guidelines for bringing down these rates, 
to reasonable levels. 

9.7. The evil consequences of the Rent Con¬ 
trol Act, of keeping out of supply even the 
built up houses, have already been referred to. 
It cannot at the same be denied that poor 
tenants require protection. It is, therefore, 
suggested that rent control laws should apply 
to tenaments of 500—750 sq. ft. only. The 
bigger houses and flats above that limit must be 
taken out of the purview of the Ren) Control 
Act, to boost building activity of houses. Rent 
Control laws should also not apply to commer¬ 
cial buildings. 

9.8. The contribution of non-resident Indians 
to India have been of a sizable order. This con¬ 
tribution however has been more towards indus¬ 
tries. To attract non-resident investment in 
building construction activity, the definition of 
“specified asset” of section 115(C) (f) of the 
Income-tax Act may also include investment in 
immovable property of areas upto 1600 sq. ft. 
They should also be able to get advantage of 
the concession in capital gains under section 
115F of the Act. They may also have the 
privilege of tenanting their houses, thus forging 
more durable links with India. 

9.9. Housing is an activity which has a vital 
human angle. The government having accept¬ 
ed promotion of group housing, instead of line 
housing in metropolitan cities, so as to put the 
.scarce land resources to optimum use, it is 
heartening to see that the government has 
decided to tax real income from house property 
and has accepted the real owner as the legal 
owner. With the result, income from apart¬ 
ments in the multistoreyed buildings in Delhi 
will be treated as ‘Income from House property’ 
with effect from assessment year 1988-89. Since 
the Delhi Apartment Act 1987 also applies to 
old buildings, it is hoped that suitable instruc¬ 
tions will be issued by the C.B.D.T. for the 
earlier assessment years also at an early date. 

X. MISCELLANEOUS SUGGESTIONS 

10.1. Last but not the least, the building 
construction activity has to be treated as ‘indus¬ 
try’ in order to ensure increase in the flow of 
financial resources in the housing sector through 
greater budgetary allocations and institutional 
resources as also priority allocation of material 
resources. Fortunately the Minister for Urban 



120 


Development while addressing the consultative 
committee of 18th December, 1985 observed 
that for housing to play in effective role in 
achieving its target, the Ministry has come to 
the conclusion that it was essential that housing 
be treated as ‘Industry’. It is hoped that the 
Ministry will ensure that steps are taken in this 
direction, early. 

10.2. The limit of sale proceeds of Rs. 2 lakhs 
for non-levy of capital gains tax requires en¬ 
hancement. Even the 2 room flats (about 900 
sq. ft.) built by the D.D.A., with inferior 
materials, are being sold at Rs. 2 lakhs. The 
decent accommodation for middle income groups 
is around 1600 sq. ft. This will cost around 
Rs. 4 lakhs. It is, therefore, suggested that the 
limit for capital gains may be fixed at Rs. 4 lakhs. 
The wealth-tax exemption for a house may also 
be fixed at this figure. The government may lose 
some revenue but this will be compensated by 
increased housing activity. 


10.3. In wealth-tax, suitable proposals, in keep¬ 
ing with the above are suggested. 

10.4. The rules of valuation for leaving of 
wealth-tax though simplified, still require libera¬ 
lisation if the building activity has to pick up 
substantively. 

10.5. In the case private builders or deve¬ 
lopers, the houses built by them are being 
considered as their wealth. In the case of 
industries, stock-in-trade is exempt from wealth 
tax. Since the builders are dealing in properties 
and the profits are being fixed as business income, 
these assets may be treated as stock-in trade. 

10.6. To sum up, a package of income an 
wealth tax exemptions and incentives and reduc¬ 
tion in stamp duty as well as multiplication and 
strenthening of housing finance institutions is 
necessary to ensure massive mobilisation of 
finance and their proper channelisation in support 
of a National Housing Programme. 
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AN ANALYSIS OF TKF TRANSFER OF PROPERTY AND 

REGISTRATION ACTS 


I. INTRODUCTION 

1.1. Legislation relating to immovable property 
in India is intended to be examined in this study, 
with special referenee to the question how far 
such legislation tends to put unnecessaiy impedi¬ 
ments in the way of proper urban development. 
Legal provisions on the subject are not to_ be 
found in one self-contained piece of legislation, 
but arc scattered in several laws. Adopting one 
possible basis for classification, one car. state that 
such laws may deal with (i) the acquisition of 
rights to, or interest in, immovable property, (ii) 
holding and enjoyment of such rights, and (iii) 
disposal of such rights. Besides this, compulsory 
acquisition of such property by the state may 
supplement private disposal and override the 
private holding and enjoyment of property. 

1.2. Examining such laws from the juristic 
point of view, they can be classified on another 
basis, namely, first, laws dealing with substantive 
rights and creation or extinction or modification 
of such rights and secondly, laws focussing not 
upon the rights but upon the machinery and 
procedural matters. For example, the nature of 
the rights that can be legally acquired in immova¬ 
ble property is governed largely by the Transfer 
of Property Act, 1882, while the recording of 
acquired rights is governed primarily by the 
Indian Registration Act, 1908. 

1.3. These are examples drawn from civil law. 
It may also be mentioned that the right to hold 
immovable property peacefully and to secure 
protection against criminal interference loonis 
large in those provisions of the Code of Crimi¬ 
nal Procedure, 1973 which concern disputes 
relatina to immovable property that arc likely to 
lead to a breach of peace. That, however, is a 
very specialised topic. Similarly, there is a 
complicated legislative network in form of 
Rent Control Acts in force, in most urban areas, 
conferring protection against unjustified eviction 
of tenants or increase in rents. But that also is 
a specialised topic. Such specialised topics are 
not proposed to be covered in the present study. 

The study will be confined to enactments of 
general application relevant to the theme of 
urban development. The emphasis will be upon 
those provisions that cause practical difficulties, 
for which a legal solution may be regarded as 
feasible. Obviously, it is not intended to give 
an exhaustive summary of case law, 

II TRANSFER OF PROPERTY ; GF'NERAL 
RlJl.ES 

2.1. As already stated, the focus in the 
present study will be on those provisions which 
seem to require change or rethinking or review 
in the light of the needs of a society which is 

1. Paras 2.2 and 2.2 •.npi-o. 
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being highly urbanised. The main object will 
be to consider points that are relevant to a 
smooth, expenditious, convenient and uncum- 
bersome process of acquisition, enjoyment and 
transfer of rights in immovable property. In 
so far as the law on the subject if codified 
it is principally contained in the Transfer of 
property Act, 1882. The scheme of the Act 
is first to deal with general rule relating to 
transfer of property by act of parties, and then 
to deal with specific transactions such as sale, 
mortgage, lease, exchange, gift and transfer of 
actionable claim. Chapter 2 of the Act (sec¬ 
tions 5 to 53 A) deals with transfer of proper¬ 
ties by act of parties. In this chapter sections 
3 to 37 apply to all transfers of property whether 
movable or immovable, while sections 3 to 53A 
apply to transfer of immovable property only. 
VVhile some of the provisions have no importance 
in the context of urbanisation, a few of them do 
require notice. 

2.2. One can first lake up section 10 of the 
Transfer of Property Act, 1882 (TPA) which 
lays a restraint on conditions prcvenling trans¬ 
fer. 

The point to make regarding this section is 
that its object of invalidating conditions 
restraining alienation is very often defeated by 
special enactments concerning land allotted by 
development authorities, housing boards and 
similar bodies, which enactments are encum¬ 
bered with a number of restrictions on the 
transfer of proprietory rights. Even legislations 
such as the Delhi Apartments Act, make only 
half-hearted attempts to liberalise the law. The 
enactments pertaining to such schemes approach 
the matter from a completely different angle 
than section 10 of TPA. Section 10 makes 
transferability the rule, and non-transferability 
an exception. In contrast, the special laws 
concerning the above bodies regard non-trans¬ 
ferability as the rule and transferability as an 
exception. 

2.3. The remedy for this situation lies in_ a 
changed attflude on the part of the authorities 
concerned which should be more in conformity 
with .section 10 of the Transfer of Property 
Act rather than with a paternalistic approach. 

2.4. Analogous to section 10 of the TPA is 
section 12 of the same Act, dealing with con¬ 
ditions making an interest in immovable pro¬ 
perty determinable on Insolvency or on attempt¬ 
ed alienation. 

The comments made above with reference to 
section 10 appV substance to section 12 also 
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2.5. 'I'hc subject of benanii transactions—a 
field in which there is much confusion and 
misconception is not directly dealt with in the 
TPA. The Act does not define “benami” nor 
docs it spell out its ingredients. But the prac¬ 
tice of creating such transactions in India has 
been recognised for more than a century. The 
Privy Council observed as under :— 

‘Tt is very much the habit in India to 
make purchases in the names of others, 
and from whatever cause or causes the 
practice may have arisen, it has existed 
for a scries of years, and these transac¬ 
tions are known as ‘Benami transactions”- 

2.6. A curious situation has ai'isen with regard 
to transactions involving spouses. Courts have 
come to the view that when the money i.s provided 
by the husband and the purchase is in the name 
of the wife, the transaction must be taken to be 
a benami one. As late as in 1981, the 
Supreme Court staled the legal posit^m thus'' : 

“When a property is purchased by a 
husband in the name of his wife,_ or by 
a father in the name of his son, it must 
be presumed that they are benamidars, 
and if they claim it as their own by 
alleging that the husband or the father 
intended to make a gift of the properly 
to them, the onus rests upon them to 
establish a gift .... 

It is but e.xioinatic that a benami 
transaction does not vest any title in the 
benamidar but vests in the real owner. 
■When the benamidar is in possession of 
the property standing in his name, he is 
in a sense the trustee for the real owner; 
he is only a namc-lcndcr or an alias for 
the real owner.” 

2.7. It may be mentioned that the English 
law on the subject is diagonally different. The 
position was lucidly stated again by the Supreme 
Court.^ In that case, on the facts, the transac¬ 
tion was held not to be benarni, but the legal 
po.sition in England as dealt with in the judg¬ 
ment may be quoted ;— 

Under the English law, when real or 
personal property is purchased in the 
name of a stranger, a resulting trust will 
be presumed in favour of the person 
who is proved to have paid the purchase 
money in the character of the purchaser- 
Tt is, however, open to the transferee to 
rebut that presumption by showing that 
the intention of the person who contri¬ 


buted the purchase money was that the 
transferee should himself acquire the 
beneficial interest in the property. There 
is, however, an exception to the above 
rule of presumption made by the English 
jaw when the person who gets the legal 
title under the conveyance is either a 
child or the wife of the person, who 
contributes the purchase money or his 
grand child, whose father is dead. The 
rule applicable in such cases is known 
as the doctrine of advancement which 
requires the court to presume that the 
purchase is for the benefit of the person 
in whose favour the legal title is trans¬ 
ferred even though the purchase money 
may have been contributed by the 
father or the husband or the grand 
father, as the case may be, unless such 
presumption is rebutted by evidence 
showing that it was the intention of the 
person who paid the purchase money 
that the transferee should not become the 
real owner of the property in question. 
The doctrine of advancement is not in 
vogue in India.^ 

2.8. The doctrine that a transaction in the 
name of the wife must always be regarded as 
benami is becoming out of date, particularly, at 
a time when many husbands have a genuine 
desire to benefit their wives through gifts in 
their favour or through properties piurchased 
in their names. Tt is highly inconvenient for a 
wife, if she is called upon to prove positively 
lhat there was such a desire on the part of the 
husband. As the law stands at present, the 
burden is on the wife.® It may be that ultimately 
she succeeds in discharging the burden, but 
this is only after considerable loss of lime, effort 
and money. The Madhya Pradesh Govern¬ 
ment. in a case reported in 1980,'' attached the 
property standing in the name of the wife for 
debts due from her husband. The wife had 
to file a suit for defending her light, the suit 
was ultimately decreed, but relief could be 
obtained only when she fought npto the 
Supreme Court. The Supreme Court observed;® 

“Once the plaintiff proved, by virtue of 
the registered sale deed, that she was 
the owner of the house and also ex¬ 
plained the source of the price paid by her 
for it. that was sufficient to hold that 
the property belonged to her and could 
not be attached for the recovery of dues 
owing by her husband. The Stale never 


2. Gopeekrist Gosain v. Gitngapersaud GomIii, (1854) 6 Moo Ind ,1pp 5.S at 72 ( ) quoted by the Supreme Court in Shidique 
Fatima v. Mohmood Hassait, A.I.R. 1978 S.C. 1362 at 1376. 

3. Controller of Estate Duty v. Aloke Mitra, A.I.R. 1981 S.C. 102 at’llO. 

4. Bhim Singh v. Kan Singh, A.T.R. 1980 S.C. 727. 

5. Id. at 732. 

6. Para 2.6 supra, 

7. Gapadi Bui v. State of M.P., A.I.R, 1980 .*■, C, IO 40 . 

8 Id. at 1041. 
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pleaded or proved that the property was 
purchased by defendant No. 5 in the 
name of his wife, the plainlilf. The onus 
to prove these facts lay on the State in 
the face of the registered deed and the 
other evidence produced by the plaintiff.” 

2.9. Of course, the points discussed above 
concerning the position of spouses do not fall 
under this or that section of the Transfer of 
Property Act, but pertain to the entire law of 
property. However, it may be mentioned that 
the Act does contain a provision as to transfer 
by ostensible owner in section 41. 

2.10. It may be of interest to refer to a 
recent Madhya Pradesh case which illustrates 
how courts have been taking a liberal attitude, 
but which at the same time also illustrates how 
citizens, particularly women, may be put to 
inconvenience by an incorrect approach based 
on an overzealous bureaucratic attitude to 
treat every transaction as benami unless the 
contrary is proved. The facts of the case were 
as under.'-’ A married woman, who had her 
own business, owned a house. Her husband 
was also carrying on a business, in the course 
of which sales tax became due. The tax having 
fallen in arrears, the authorities attached the 
woman’s house for recovering the demand due 
from the husband. The woman had to take 
proceedings to set aside the attachment and she 
succeeded. The sales tax department had 
produced no evidence to prove the benami 
character of the transaction and had failed to 
discharge its burden. 

It is surprising that in this case, a very curious 
argument was advanced by the department. 
The argument advanced was that in several 
proceedings before the Sales Tax Officer, the 
lady had been represented by her husband. 
The High Court case down heavily on this 
reasoning, making the follownig comment :— 

“This really appears to be a strange reason¬ 
ing. We all know that in several proceedings, 
parties are represented by their Advocates and 
for that reason it has never been held that 
Advocates arc real owners and parties represen¬ 
ted are benamidars. Clearly, therefore, the 
statement of Uttam Singh is mere ipse dexit and 
betrays his knowledge of law of evidence and 
benami transactions.” 

III. SALE OF IMMOVABLE PROPERTY 

3.1. The Transfer of Property Act, in section 
51, defines “sale” and, in the same section 
also provides how the sale of immovable pro¬ 
perty is to be effected. The first three para¬ 
graphs of section 54, which are material for 
the present purpose, are quoted below :— 

54. ‘Sale’ is a transfer of ownership in 
exchange for a price paid or promised 
or part-paid and part-promised. 


Such transfer, in the case of tangible 
immovable property of the value of one 
hundred rupees and upwards, or in the 
case of a reversion or other intangible 
thing, can be made only by a registered 
instrument 

In the case of tangible immovable pro¬ 
perty of a value less than one hundred 
rupees, such transfer may be made 
either by a registered instrument or by 
delivery of the property. 

3.2. From the second paragraph of section 54 
of the Transfer of Property Act,^” It lollo'A's 
that in the case of tangible immovable property 
of the value of one hundred rupees and upwards, 
sale can be made only by a registered instrument. 
There is a strong case for increasing the amount 
to, say five thousand rupees. The suggestion 
is based on the fall in the value of the rupee 
that has taken place since 1882 (when the Act 
was enacted). But there is akso an additional 
reason. Exccuiiug an instrument, that is to be 
registered and securing copies after registration, 
have become a time consuming process. In part, 
this is due to the large number of proprietary 
transactions, which large number is itself due to 
increasing population and growing urbanisation. 
The law must respond in a satisfaclroy manner 
to this situation. Moreover, trangible immovable 
property probably passes hands more frequently 
today than before and the process of effecting 
such transfers should be made, -^s far as possible 
smooth and speedy. The ctiiciency of the 
registration department today is not so high as 
one would desire it to be. For all these reasons, 
the substitution of five thousand rupees for 
rupees one hundred in section 54 is eminently 
justified, even if, mathematically, the modern 
equivalent of the sum of one hundred rupees 
of the 19th century may be slightly lower than 
five thousand rupees. 

3.3. Incidentally, it may be observed at this 
place that the Indian Registration Act, 1908 
itself is in need of extensive changes on various 
points. Many of these have been dealt within 
a comprehensive report of the Law Commission 
on the Registration Act. The changes to be 
effected at the present day should also cover 
administrative matters, particularly the proce¬ 
dure for registration. It is not merely the law 
that impedes the smooth How of property transac¬ 
tions. There is the aspect of practical working 
also. Any visit to a registration or sub-registra¬ 
tion office in a big city will convince an intelli¬ 
gent citizen how large is the scope for improve¬ 
ment in the actual working of the machinery 
for registration: speedy disposal, quick guidance, 
prompt attention, clean administration, elimina¬ 
tion of touts, general courtesy and overall effi¬ 
ciency. These matters do not fall within the 


9 . State of M.P. v. Shakmtala Devi, (1987) 12 Ind. Jud. Raports (MP) 143. 

10. Para 3.1 supra. 
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purview of “Law reform", in the narrow sense. 
They can be more conveniently dealt with 
by administrative supervision and inspection. 
There should be a comprehensive inquiry into 
the working of registration offices because, after 
all, it is the registered document which the com¬ 
mon man or the common woman regards as 
a prized possession. 

IV. MORTGAGES OF IMMOVABLE 
PROPERTY 

4.1. rhe Transfer of Property Act has a long 
chapter dealing with mortgages of immovable 
property and charges cxtenditig from section 68 
to section 104. These sections deal with the 
concept of mortgage, rights and liabilities of 
the mortgagor and the mortgagee, priority as 
between mortgages, nrnshalling and contribu¬ 
tion, depositing in court, redemption, anomalous 
mortgages and charges, followed by notice and 
tender. The procedural provisions concerned 
with suits for mortgages are now found in Order 
34 of (he Code of Civil Procedure, 1908. Of 
course, all those provisions hinge on the defi¬ 
nition of mortgage (section .58). the formalities 
for mortgage (section 59), the right of redemp¬ 
tion (section 60) arul tlie right to foreclosure 
or sale (section 57). Some of these basic provi¬ 
sions need a second look, in view of urbanisation. 

4.2. Section 58 of the Transfer of Property 
Act, having defined a “mortgage”, enumerates six 
classes of mortgages, as under:— 

(i) .simple mortgage ; 

(ii) mortgage by conditional sale ; 

(Hi) usufructuttry mortgage ; 

(iv) English mortgage ; 

(v) mortgage by deposit of title deed ; and 

(vi) anomalous mortgage. 

4.3. A type of mortgage which is conllacd to 
urban areas in the scheme of the Act is mortgage 
by deposit of title deed. Section 58(f) of the 
Transfer of Property Act defines it as under;— 

“(f) Where a person in any of the follo¬ 
wing towns, namely, the towns of 
Calcutta, Madras, and Bombay, and in 
any other town which the State Govern¬ 
ment concerned may, by notification in 
the Official Gazette, specify in this behalf, 
delivers to a creditor or his agent docu¬ 
ments of title to immovable property, with 
intent to create a security thereon, the 
transaction is called a mortgage by depo¬ 
sit of title-deeds.” 

Some suggestions on this section will be made 
prcscntly.^’^ 


11. Para 4.6, infra. 

12. Para 3.2, Supra. 

13. Para 4.3, supra. 


4.4. In section 59, the Transfer of Property 
Act deals with the mode of creating a mortgage 
other than a mortgage by deposit of title-deeds. 
The section reads as under:— 

“59. Where the principal money secured 
is one hundred rupees or upwards, a 
mortgage other than a mortgage by depo- 
.sit of title-deeds can be efiected only by 
registered instrument signed by the mort¬ 
gagor and attested by at least two wit¬ 
nesses.” 

Where the principal money secured is less 
than one hundred rupees, a mortgage may be 
affected either by a registered instrument signed 
an attested as aforesaid, or except in the case 
of a simple mortgage by delivery of the property. 

4.5. It is suggested that in section 59 uf the 
Tran.sfer of Property Act dealing with the modes 
of efl'ceing a mortgage, the amount of one 
hundred rupees mentioned in the two paragraphs 
should now be increased to rupees five thousand. 
This is necessary by reason of the fall in the 
value of the rupee since 1882, and also for 
certain additional reasons v/hich have been 
mentioned while dealing with tlic formalities for 
effecting the sale of immovable property under 
section 54 of the Act.'- 

4.6. Under section 58(f) of the Act,'^ a 
morgage by deposit of title-deeds, commonly 
known as equitable mortgage, can be created 
only in Calcutta, Madras and Bombay and in 
other towns notified by the State Government. 
A pretty large number of towns have been noti¬ 
fied by the various State Governments. Every 
time one wishes to ascertain whether a parti¬ 
cular town has been notified under section 58(f), 
one has to check the notifications. It is true, 
that the commentaries on the Act usually give a 
list of such notified towns. However, one is 
never sure whether the list is complete, accurate 
and upto date. Moreover, with urbanisation 
rapidly taking over, a lime lag may intervene 
between the date on which a particular city 
reaches a certain level of population or com¬ 
mercial importance and the date when, by noti¬ 
fication, it is actually brought within the ambit 
of section 58(f). There is definitely a scope 
for improvement in this situation. The cities 
notified so far seem to have been notified 
broadly on the basis of population. If 
so, it would be proper to provide that every city 
whose population, at the last census before the 
mortgage, exceeded a particular figure, say two 
lakh, would be regarded as a city where an 
equitable mortgage can be created. This will 
eliminate the necessity of consulting various 
notifications, and even the necessity of State 
Governments having to issue a notification every- 
time. The power to notify can, in theory, be 
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letaincd to deal with towns which, though having 
a small population, are regarded as commercially 
important. While making these changes in sec¬ 
tion 58(f), it will be appropriate to consult 
banking circle as well as chambers of commerce 
and industry, who arc daily concerned with such 
mortgages and who can be expected to make 
some useful suggestions,^'^ 

V. LEASb'S OF IMMOVABLE PROPERI'Y 

5.1. The Transfer of Property Act contains, 
in Chapter 5, provisions relating to leases of 
immovable property. These provisions deal with 
(he definition of lease, the duration of leases, for¬ 
malities for creating leases, rights and liabilities 
of lessor and lessee, determination of leases, 
effect of holding over and exemption of leases 
for agricultural purposes. 

5.2. In theory, a lease can be executed in 
respect of any immovable property. 

5.3. The duration of a lease is a matter 
of contract between the parties. But it has two 
important legal consequences. If the duration 
is a fixed one, tlie lease cannot be terminated 
by notice, unless there is express provision to 
that effect. In contrast, if the duration is not for 
a fixed period, the lease can be so terminated in 
accordance with section 106 of the Act.’’ 
Secondly, the duration of a lease is important 
as regards the formalities to be undergone for 
entering into lease. Section 107, first paragraph, 
provides (hat a lease of immovable property from 
year to year or for any term e.xceeding one year 
or reserving a yearly rent, can be made only by 
a registered instrument. The second paragraph 
provides tliat all other leases of immovable 
property may be made citlier by a registered 
instrument or by oral agreement aecompanied 
by delivery of possession. Under the third 
paragrapli, the registered instrument must be 
executed by both the lessor and the lessee. 
Finally, there is a proviso in section 107, under 
which the Stale Government is vested with power 
to exempt certain leases from the requirernent 
of registered instrument or delivery of possession. 

5.4. As stated above, where the term of the 
lease is not fixed, it can be terminated by notice, 
commonly known as notice to quit’.’” 

5.5. Under section 106, first paragraph, 
where no term of lease is fixed, and no local law 
is operative, and no usage to the contrary is 
there, a lease is terminable by cither party, by 
six months’ notice or fifteen days’ notice, as 
the case may be. The notice must expire with 
the year of tenancy (if it is six month’s 
notice) or at the end of a month of tenancy 
(if it is fifteen days notice). While the practi¬ 
cal importance of the provision regarding notice 


is almost nil for areas where the Rent Control 
Act applies, it docs have a theoretical impor¬ 
tance. A pretty large bulk of case law on sec¬ 
tion 106 is concerned with the words “expiring 
with the end of the month of tenancy”, which 
appear towards the end of the first paragraph 
of the section. Hundreds of reported decisions 
deal only with the question whether the notice 
given in the particular case satisfies this require¬ 
ment. Such controversies dealing with matters 
of detail could be eliminated by a simple device. 
The law can have a provision that if a notice 
is given by the lessor or the lessee, indicating 
an intention to terminate the lease, the lease 
.stands terminated the end of the month of the 
tenancy in which a period of fifteen days after 
the notice expires. The result of such an amend¬ 
ment will be, that of notice will ever be totally 
invalid (as happens at present) merely by 
reason of defective tlrafting. Only, the date of 
operation of the notice will be determined in 
accordance with the new formula. 

VI. REGISTRATION 

6.1. The Indian RegLstration Act, 1908 is the 
principal enactment dealing with registration of 
documents relating to immovable property. This 
is a long Act, much in need of reform on several 
matters of detail.” This Chapter will be con¬ 
cerned only with those questions which are of 
importance with respect to the transactions that 
have created problems. 

6.2. Section 17 of the Indian Registration 
Act. 1908 provides for compulsory registration 
of documents relating to immovable property of 
the following categories :— 

(a) instruments of gift of immovable property; 

(b) other non-tcstameniary instruments 
which purport or operate to create, de¬ 
clare, assign limit or extinguish, whether 
in present or in future any right, title or 
interest, whether vested or contingent, of 
the value of one hundred rupees and 
upwards, to or in immovable property; 

(c) non-testamentary instruments which 
acknowledge the receipt or payment of 
any consideration on account of the 
creation, declaration, assignment, limita¬ 
tion or extinction of any such right, title 
or interest; 

(d) lease of immovable property from year 
to year, or for any term exceeding one 
year, or reserving a yearly rent; and 

(c) .... .... . 

6.3. The amount of rupees one hundred men¬ 
tioned in section 17(b) of the Registration Act, 
should now will be increased to rupees five 


14. As to registration of memorandum of deposit see para 6.5, infra. 

15. Para. 5.4. irfra. 

16. Para. 5.3. supra. 

1 Para 3 3 supra,. 
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thousand. This is in view of the fall in 
the value of the rupee, and in the light of 
certain other reasons already dealt with while 
discussing section 54 of the Transfer of Property 
Aet.'s 

6.4. As regards equitable mortgages, registra¬ 
tion has created some problems. An equitable 
mortgage, that is to say, a mortgage by deposit 
of title-deeds, can be created in a notitied town 
by depositing title-deeds under section 58(f) 
and section 59 of the Transfer of Property Act.'-' 
However, it has been held that if the terms and 
conditions of the mortgage have been written 
down, then the writing will require registration. 
In short, if a memorandum accompanying an 
equitable mortgage contains merely the list qt 
documents, registration is not required, but it 
the memorandum contains the terms and condi¬ 
tions of the mortgage, then it would require 
registration.-'' The rationale underlying this 
position has been thus explained by the Supreme 
Court 

“It is essential to bear in mind that the essence 
of a mortgage by deposit of title-deeds is the 
actual handing over by a borrower to the lender 
of documents of title to immovable property 
with the intention that those documents shall con¬ 
stitute a security which will enable the creditor 
ultimately to recover the money which he has 
lent. But if the parties choose to reduce the 
contract to writing this implieaion of law is 
excluded by their express bargain, and the docu- 

18. Para 3.2., supra. 

19. Paras 4.3 and 4.4. supra. 

20. Swidarachariar v. Narayaua /ijyar, A.I.K- 1931 P.C 

21. l/uimti Bank of India v. Lakharam Sonaram * Ca., A 

22. Para 6.4. supra. 


ment will be the sole evidence of its terms, lit 
such a case the deposit and the document both 
form integral parts of the transaction and arc 
essential ingredients in the creation of the mort¬ 
gage. It follows that in such a case the docu¬ 
ment which constitutes the bargain regarding 
security requires registration under section 17 ot 
the Indian Registration Act, 1908 as a non¬ 
testamentary instrument creating an interest in 
immovable properly, where the value of such 
property is one hundred rupees and upwards. 
If a dtscument of this character is not registered, 
it cannot be used in the evidence at all and the 
transaction itself cannot be proved by oral evi¬ 
dence either.” 

Thus, a distinction is made between two situa¬ 
tions as above regarding equitable mortgage. 

6.5. While the above position regarding regis¬ 
tration of equitable mortgages may be thooirti- 
cally very neat, the practical aspect cannot 
be ignored. In practice, it is difllcult to distin¬ 
guish between the two situations contemplated 
by the case law.-- Apart from that, the require¬ 
ment of registration, if the memorandum con¬ 
tains the terms etc. considerably reduces the 
utility of this procedure. The legislature might 
well consider whether it should not provide that 
a memorandum relating to deposit of title deeds 
shall not require registration, even if it contains 
some or all of the terms and conditions of the 
mortgage. 


36. 

.l.R. 1965 S.C. 1591 at 1593. 
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SLUMS IN URBAN AREAS : LEGAL ASPECTS 


I. INTRODUCTION 

1.1. This study deals with legislation relating 
to slums in uioan areas. The aspects oi slums 
focused upon by such legislations. The dcli- 
ciencics and the possibilities of amcndmciii in 
such legislation. 

1.2. The problem of slums is a human problem. 
I'nis aspect is often overlooked, but it does 
manage periodically to come out and assert 
itself, through legal or extra-legal machmery. 
LiCompletc realisation or the number of aspects 
ot the problem, and msurlicient awareness of 
the human element has, in the context of .Tums, 
created serious and unendmg dmieulties, includ¬ 
ing difficulties with regtird to the legUlative 
framework on the subject. 

1.3. Literature on slums in India is not very 
profuse, but it is not scanty, either. Ivlucu 
of it is contained in oihciai or semi-olheiaJ 
studies. Some of thoic studies iiavc not been 
pubhshed, or, if published, have not received 
much publicity. However, there is a fairly 
recent and very helpfui study by the Tasx 
Force on Housing aau Urban Development 
constituted by the Plaauiag Commission, being 
Paper No. JV (on Shelter etc. and Slum 
Improvement (September 1983J. The present 
study has drawn, wherever necessary, on some 
or the materials presented in that Report, 
indebtedness to which is gratefully ackuowltdgea. 

1.4. In the following Chapters, it is proposed 
to deal, first, with the genesis and content of 
slum legismtioii; to deal next with some obscu¬ 
rities, deficiencies and other aspects of the legis¬ 
lation and finally to offer some suggestions for 
future action. 

II. HISTORY 

2.1. The first exclusive slum legislarion in 
India was passed by the Parliament in 19.56, the 
Slum Areas (Improvement and Cicaiance) Act, 
1956, applicable to the then Union Territories. 
Wnik moving the Bill in the Rajya Sabha, the 
Minister for Home Affairs explained the problem 
of Delhi. 

“.It had a fairly large population even 

before Delhi was given an honoured p'acc as 
the capital of India. Since then, there has 
been a regular How or people into Delhi, its 
population has swollen greately in years’’^ 
[2 lakhs]. 

He further added : 

“According to normal standards, the popula¬ 
tion in an acre should not exceed 200. In 
Delhi, it is, on an average, as much as 600. 

1. Kajya Sabha Debates, col. 2974, 18 Dcce.mber, 1956. 

2. Hajya Sabha Debates, col. 74-75, 18 Deceml>er, 1956. 


But in the slum areas, the number per acre 
in some of the Katras go upto about 2 "00, 
with the result that an individual has ever, jss 
than two square yards for himself .... In 
some of these slums, they have to shar ac¬ 
commodation also with animals like cows, ouf- 

faloes and horses . So we have had 

recourse to this measure.”^ 

2.2. In contrast with the situation then pre¬ 
vailing, the slum population of Delhi has swollen 
upto 25 lakhs, i.e. the slum population has multi¬ 
plied by 12 times in the past thirty years. 
vVhat may have been adequate thirty years back 
IS grossly inadequate today. And what may 
suffice today would definitely be deficient subse¬ 
quently because it the phase of rapid urbanisa- 
don continues the slum population is bound to 
grow. Even at a low estimate, it is projected to 
DC 62 millions at the turn of the century. 

2.3. The inactivity of the States in dealing 
with the problem of slums appears to be mainly 
due to the shortage of financial resources, sc- 
that the principal financial initiative and assis¬ 
tance has to come from the Centre. 

The first attempt at tackling the slum problem 
was in the shape of the Slum Clearance 
Programme. This involved demolition and re¬ 
development or replacement of unfit housing. 
This scheme of slum clearance and slum im- 
priwement was introduced by the Ministry of 
Works and Housing on the basis of 50% loan 
and 50% subsidy to the State Governments. 
There was a ceiling on the cost of the tenements 
built for re-housing. The programme of clear¬ 
ance was abandoned in favour of a new pro¬ 
gramme, which itself has gone through successive 
changes with the growing magnitude and com¬ 
plexity of the problem. However, during all 
these years of programme experimentation, the 
legislative framework has remained unmodified. 
Incidentally, the major reason for abandoning the 
programme of slum clearance and improvement 
was the shortage of resources for running the 
programme. 

III. THE LEGISLATIVE FRAMEWORK 

3.1. The present legislative framework on the 
subject of slums consists of one Central Act and 
several State Acts. The forerunner of all State 
Acts relating to slums is the Central Act c :he 
subject— the Slums Clearance and Improvement 
Act, 1956. Increase in slum population and 
deterioration in the conditions of slum dwellers 
soon became an All India feature. It did evoke 
a legislative response in the States. But the 
State Acts mostly followed, with or without 
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modificatiojis, the Central Act.** No effort seems 
to have been made by the States to go deeper 
into the matter and to squarely tackle the 
problem. 

3.2. The Central Act (which will serve as the 
model for discussion) has the following substan¬ 
tive parts:— 

(1) Definition of Slums ; 

(2) Provisions for improvement; 

(3) Provisions for clearance and redevelop¬ 
ment ; and 

(4) Provisions for acquisition of land. 

Section 3 of the Act deals with declaration 
of slum areas. It reads—■ 

"c. Declaration of slum areas. —(1) Where 
the competent authority upon report from any of 
its oflicers or other information in its possession, 
is satisfied as respects any area that the buildings 
in that area— 

(a) are in any respect unfit for human habi¬ 
tation ; or 

(b) arc, by reason of dilapidation, over¬ 
crowding, faulty arrangement and design 
of such buildings, narrowness or faulty 
arrangement of streets, lack of ventilation, 
light or sanitation facilities, or any com¬ 
bination of these factors, detrimental to 
safety, health or morals; 

it may, by notification in the Official Gazette, 
declare such area to be a slum area. 

(2) In determinuig whether a building is 
unfit for human habitation for the purposes of 
this Act, regard shall be had to its condition in 
respect of the following matters, that is to say— 

(a) repair; 

(b) stability; 

(c) freedom from damp ; 

(d) natural light and air; 

(c) water supply; 

(f) drainage and sanitary conveniences ; 

(g) facilities for storage, preparation and 
cooking of food and for the disposal of 
waste water; 

and the building shall be deemed to be unfit as 
aforesaid if and only if it is so far defective 
in one or more of the said matters that it is 
“not reasonably suitable for occupation in that 
condition.” 


3.3. The Act docs not concern itself with 
the legality of occupation. ‘The Act refers to 
the inadequacy of sJieltcr in terms of its struc¬ 
tural quality, hygienic condition and availability 
of services. It does not concern itself with lega¬ 
lity or illegality.” 

3.4. Ihe whole body of the Act reflects that 
the Act was intended only for the privately 
owned slums. At that time, squatting on public 
property was either non-existent or had not 
taken a serious proportion. Explaining the 
provisions of the Bill, the Hon ble Minister 
noted 

“This Bin will enable the Government to ask 
the owners of these slums to provide necessary 
amenities ; the cost will be realised from them. 
It also empowers Government to order them 
to repair these slums and take other measures 
that may be essential for the convenience of 
the dwellers of these slums. It also autho¬ 
rises Government to acquire slum areas, the 
land on which slums had been built and are 
standing today.” 

3.5. The Central Act empowers that Compe¬ 
tent Authority (created by the Act) (i) to declare 
“Slum Areas” according to the appropriate provi¬ 
sions ; (ii) to declare “clearance area”, if the 
most satisfactory method of dealing with the 
conditions in a slum area is the demolition of 
all buildings; and (iii) to order an owner to 
make the dwelling habitable, if it is possible to 
be done at a reasonable expense, and if it is 
not then considered necessary, to demolish it. 
Be it demolition or improvement, the owner is 
ordered to carry it out, and if he fails to do, 
the Authority carries it out and recovers tho 
cost. In the case of clearance, the Competent 
Authority re-develops the area, if it is satified 
that it is in public interest to do so or lets 
the land owner re-devclop the land in accordance 
with plans approved by the Competent Autho¬ 
rity and subject to such restrictions and condi¬ 
tions as the Authority may think fit to impose. 
If the owner fails to comply, the Competent 
Authority will proceed on its own, to do what 
it had asked to be done and recover the costs, 
with interest, from the owner. 

IV. RESTORATION OF PREMISES 

4.1. Acts relating to slums provide a number 
of measures for dealing with slums. These 
include one or more of the following :— 

(a) clearance; 

(b) improvement; 

(c) eviction ; 

(d) restoration of the premises (after im¬ 
provement) to the original dweller ; 


3. Various slate enactments Iiavc been tabulated in Annexurc. 

4. See Task Force Report on wul Urban Development, IV Shelter for the Urban Poor and Slum Improvement 

(JPltpmlng Commission), 44 (Sept. 1938). 

5. Lok SaLha Debates, col. 4136, 20 December, 1956, 
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(e) compensation, consequential on eviction ; 

(f) others. 

4.2. Some of the Acts relating to slums make 
provisions for the restoration of occupancy to 
the previous slum dweller (after improvement 
or re-erection), but not all of them have such 
provisions. The Acts also provide for acqui¬ 
sition of land in a slum area for carrying out 
the objectives of the Acts. It may be mentioned 
that compensation under the Slum Act is diffe¬ 
rent from the Land Acquisition Act. 

4.3. The Central Act also provides for resto¬ 
ration of occupancy (sections 20-A, 20-B). This 
was introduced by an amendment in 1964. The 
Statement of Reasons reads : 

“Clause 12—Proposed Section 20-A seeks to 
impose, in the circumstances mentioned in 
that section, an obligation upon the owner of 
a building to replace a tenant, who has vaca¬ 
ted the building to facilitate the execution of 
any works of improvement or re-erection of 
the building, after the completion of such 
works of improvement or re-erection of the 
building. Proposed Section 20-B provides for 
determination of rent of buildings in a slum 
area let out after the execution of any works 
of improvement or rc-crection of the building. 
In the case of an old tenant replaced in posses¬ 
sion of the building in pursuance of the provi¬ 
sions of proposed Section 20-A, a conces¬ 
sional rent is prescribed and in the case of 
other tenants the provisions of the general 
rent control law arc sought to be made 
applicable.”® 

4.4. The competent authority can direct the 
slum owner to improve the dwellings or demo¬ 
lish it. The rents in slums are so low that the 
land-owners do not have the resources to invest. 
In any case, the return may not be very high. 


As to the slum dwellers, they may belong tP 
the lowest economic strata and the revised rent 
is beyond their reach. Over a period of time, 
even the cheapest house built by public agencies 
becomes beyond the reach of the weaker sec¬ 
tions of society. 

4.5. If the work of improvement or re-erec¬ 
tion is taken up, whether on the order of the 
competent authority or on the owner’s initiative, 
the tenant ' will have to vacate the building. 
Occupancy can be restored to him only on A 
“revised rent”. The revised rent would gene¬ 
rally be too high for him and the rate of re¬ 
occupancy is, therefore, likely to be low.'^ A 
higher income group is likely to occupy the 
area, while the previous slum dweller is left to 
find a dwelling for himself. 

4.6. Such a situation defeats the very object 
of the Act. The right strategy is to accommo¬ 
date the same people in the same area, at least 
where congestion is not a problem. This Is 
important, because, in slum areas, there is a 
close nexus between the location of the slum 
and the place of work of the people who live 
there. The Supreme Court noted in a recent 
case® that the authentic data compiled by agen¬ 
cies, official and non-official, no doubt reveal 
that pavement and slum dwellers close in/on a 
pavement or a slum in the vicinity of their 
place of work. 

4.7. Thus, if one takes the example of Bombay, 
the poor cannot live in Central Bombay, because 
land is too expensive; they cannot live on the 
outskirts, because they cannot afford to com¬ 
mute. Squatter settlements and the pavements 
are the only alternatives. 

4.8. The arithmetical position regarding “re¬ 
vised” rent will be apparent from the Tables 
given at the end of this Chapter. 


TABLE 1 


Table of Revised Rent (Improvement) 



State/U.T. Previous rent 


% of 

Improvement cost 

+ 

% of cost of 
acquisition, if any 

Delhi 


• 

6% 

6% 

T. N. . 


• 

6% 

6% 

Gujarat . 


• 

6% 

• • 

Mysore . 


• 

6% 

6% 

Assam 

NO PROVISION 




U. P. 





Maharashtra 

Provision in case of re-erection only. 





6. Gazette of India, P. II, S.2 Extra p. 679-80 dt. 17-9-1963. 

7. See also Para 7.2 infra. 

8. Olga Tellis v. Bombay Municipal Corporation, AIR 1986, S.C. 180 at Table 2. 
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TABLE 2 

Table of Revised Rent {Re-erection) 

% of % of cost of land 

State/U. T. Previous Rent re-crection cost I- acquisition, if any 


Delhi . 






. 



4% 

4% 

T. N. . 








. 

4% 

4% 

Maharashtra . 









4% 

4% 

Mysore . 









4% 

4% 

Gujarat . 








. 

4% 

4% 

Assam . 








. 

4% 

4% 


Punjab NO PROVISION FOR RESTORATION OF OCCUPANCY 

U. P. 

A. P. 


V. EVICTION 

5.1. Where the Slums Act provides for evic¬ 
tion of the skim-dweller, a number of legal 
questions arise, such as— 

(a) Who takes the decision to evict? 

(b) What are the pounds on which eviction 
can be ordered? 

(c) What guidelines, if any, are provided in 
the law or read into the law, before 
eviction ? 

Some of these questions have come up before 
the courts. 

5.2. The Slums Act provided that no tenant 
can be evicted without the prior permission of 
the competent authority. But no guidelines 
for making the decisions were embodied. In 
Jyoti Prasad v. U.T. of Delhi,^ the Supreme 
Court ruled : 

“. . . . Obviously, if the protection that is 
afforded is read in the context of the rest of 
the Act, it is clear that it is to enable the 
poor who have no other place to go to, and 
who, if they were compelled to go out, would 
necessarily create other slums in the process 
and live perhaps in less commodious, and 
more unhealthy surroundings than those from 
which they are evicted, to remain in their 
dwellings until provision is made for a better 
life for them elsewhere.”^" 

The Supreme Court further noted : 


to health or safely, permit accommodation, 
the policy of the enactment would seem to 
suggest that the slum dweller should not be 
evicted unless alternate accommodation could 
be obtained for him.”'^ 

5.3. These guidelines, read into the Act by 
the Supreme Court, were embodied in the Act 
through an amendment, by inserting sec¬ 
tion 19(4). 

5.4. Section 19(4) came up before the Delhi 
High Court in Punnu Ram v. Chiranji Lai 
Gupta}^ and the court noted : 

“That on the enactment of S. 19(4), it can¬ 
not be said that the .scheme of the Act or 
its objectives have been in any way changed 
from what was pronounced in Jyoti Prasad’s 
case (A.I.R. 1961 S.C. 1602). In view, 
however, of the enactment of S. 10(4), the 
conditions for the exercise of the power by 
the competent authority were clearly de¬ 
fined.”'^ 

It was further said : 

“That the principal objective of the Act be¬ 
ing clearance of slums and prevention of 
creations of slums, if, in a given case, the de¬ 
molition or re-erection or re-construction of a 
building or a set of buildings was necessary 
in the interest of slum clearance or improvc- 
rnent the poverty of the tenant, even if estab¬ 
lished, would not debar the competent autho¬ 
rity from granting permission. 


“The Act itself contemplates eviction in cases 
where, on the ground of the house being unfit 
for human habitation, it has to be demolished, 
either signly under s. 7 or as one of the blocks 
of buildings under Chapter IV. So long there¬ 
fore as a building can, without great detriment 

9. Jyoti Prasad v. UjT of Delhi, A.I.R. 1961, S.C. 1602. 

10. Id. at 1611. 

11. Ibid. 


The Court clarified : 

“In plain language, it means that if the 
tenant is held to have means of acquiring 
alternative accommodation, permission must 
be granted. Alternatively, even if the tenant 


12. Punnu Ram. v. Cklranjl Lai Gupta. A.I.R. 1982 Ddlhi. 431, 

13. Id. at 441. 

14. Ibid. 
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does not have means to acquire alternative 
accommodation but his eviction is in the 
interest of improvement and clearance of 
slum areas, permission has to be granted. 
May be, in a given case, a poor tenant, if 
evicted creates another slum. Nonetheless, if 
it is in the interest of improvement and clear¬ 
ance of a slum area that he be avicted, then 
permission must be granted.”^^ 

The Court also pointed out that that it was 
not as if the state alone could act to attain 
the objective of the legislation but “an indi¬ 
vidual or a group of individuals owning pro¬ 
perty in slum areas can assist the State in 
attaining the objective of clearing and improv¬ 
ing slums. Indeed, that is why the Parlia¬ 
ment brought in the amendment to S. 19 and 
S. 19(4) was enacted.”'® 

VI. THE ECONOMIC ASPECT 

6.1. The slum problem has very important eco¬ 
nomic aspects. This sounds elementary—but 
non-realisation of the importance of this aspect 
has led in the past to deficiency in governmental 
approaches to the problem. 

6.2. ITie rapid growth of slum population 
has been due to the migration of the rural poor 
to the urban centres in search of livelihood. 
Tills population is in the clutches of the market 
mechanism. No one builds for the poor, as 
they cannot pay the rent determined by tho 
market. The city administration also has only 
a marginal policy for housing the low income 
groups, and none for the poor who cannot pay 
at all. Industrialists, traders and others who 
employ a large number of the migrants do not 
care for their welfare and do not pay their living 
wages (at any rate, not wages enough to afford 
proper housing). Thus, the poor are excluded 
from the category of those who can rent 
house. The system forces them to squat or to 
live in temporary hutments without civic 


amenities. In this manner, the stage is set for 
the creation of a slum. The population 
pressure further congests the existing slums. 
Deterioration of buildings or living conditions 
due to the disrepair of buildings, non-mainte¬ 
nance of civic amenities and over-crowding can 
also result in slums, though such slums are not 
inhabited by the poor alone. 

6.3. The phenomenon of slums is essentially 
one of economic deprivation—deprivation of 
finances required to pay the rent determined by 
the market. It is poverty which, in the first 
place, brings such a large population to migrate 
to the urban centres and in the second place 
forces them to form slums and be instrumental 
in accelerating the growth of slums. 

6.4. No statistics are available specifically 
dealing with the incomes of individuals and 
families in slum areas on an all India basis. 
However, certain studies relating to urban 
income may be referred to. Thus, the 
National Sample Survey has indicated^ ^ that in 
India—■ 

(a) 75 per cent of the urban population has 
income less than Rs. 350 per month, and 

(b) 90 per cent of the urban population has 
income less than Rs. 600 per month. 

6.5. Slums are low rent areas. According to 
the National Sample Survey,^** the monthly rents 
in slum areas in 1976-77 were as under — 

(a) Rs. 15-21 in A class cities. 

(b) Rs. 18-22 in B class cities. 

(c) Rs. 17-92 in C class cities.^® 

6.6. Figures of income distribution are given 
id Table 3 at the end of this Chapter. 


6.7. Position regarding compensation Is given 
in another Table 4 also given at the end of 
this Chapter. 

TABLE No. 3 


Distribution of Household by Family Income 
Income Range (monthly) % of total population 


Rs. 

0—50 ,••••••• 

51—100. 

101—200 .••*•••• 

201—300 ••••**•• 

301—400 *••*•••• 

401—600 

Above 600 . t • • • • • • 

^urce ; B. Bhaskar Rao, ‘Housing and Habitat in Developing Country, at 178]. 


0-7 

5.9 

49-8 

27*9 

9-2 

4-4 

2-1 


15. Id. at 444. 

16. Id. at 442. 

17. S.S. Jha, Structure of Urban Poverty (Popular Prakashan, Bombay), p. 34 (1986). 

18. Vol. 3(4) Sarvekshana April 1980 as cited in supra note 4 at 24. 

19. A class cities—cities with a population of 1 lakh to 3 lakhs. 

B class cities—cities with a population of 3 lakhs to 10 lakhs. 

C class cities—cities with a population of exceeding 1 million. 
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Compensation under the Act is as under:— 

TABLE 4 

Compensation under Slum Acts. {Acquisition of land) 


Multiple of not average monthly income actually derived from 
SI. StatoyU.T. such land during the period of five consecutive years imme- 

No. diately preceding the date of publication of the acquisition notiee. 


1. 

Delbi . 

, 

, 



60 

2. 

U. P. . 

. 



• 

100 

3. 

Maharashtra 

• 

• 


• • 

60 

4. 

Andhra Pradesh . 

. 

. 


• • 

60 

5. 

M. P. . 

■ 

• 


• • 

60 (If from Slum Area, otherwise according to the 
Land Acquisition Act). 

6. 

Tamil Nadu. 

• 

• 

• 

• 

Market value 


VII. CLEARANCE AND IMPROVEMENT 

7.1. The initial emphasis of the policy regar¬ 
ding slums was on clearance—a feature promi¬ 
nently reflected in the Central Act on the subject. 

7.2. The net result of the emphasis on clear¬ 
ance is that while the landlord is forced to im¬ 
prove the housing conditions, the tenants are also 
forced out of the premises.Tenants from a 
higher income bracket are more likely to occupy 
the restored premises and the old tenants are 
left to care for themselves, thereby creating 
congestion at other places, usually resulting in 
the creation of slums or in squating. 

7.3. Further, in the case of re-development, 
the competent authority is not necessarily bound 
to re-develop the area for residential purposes 
or, at any rate, for the benefit of the persons 
from the same income group. The authority 
can re-develop the area, keeping in view the 
overall growth and planning of the urban centre, 
its ecology and alternative uses. The “alter¬ 
native” uses can be widening of streets, provi¬ 
sion of civic amenities and the like—all being 
objectives which arc not necessarily going to 
result in restoration of the displaced population, 
or even a substituted population in equal number 
at the old site. Moreover, even if re-develop¬ 
ment with an emphasis on residential re-settle¬ 
ment is undertaken by the above authority, the 
new constructions would not be adequate to 
support a slum population of the pre-existing 
density. 

7.4. Because of the organised pressure from 
various elite groups, there is a continuing 
demand upon the local authorities to clear slums 
and squatters from the centres of cities so that 


moro wcU-located land is made available for 
those who are better off. The typical response 
of a public authority is to re-locate the poor 
(if that is done at all) at the periphery of the 
city and often outside the urban limits as that 
is seen as the most expendable and cheapest land. 

7.5. That the emphasis of the legislation is 
on clearance, is evident from a ruling of the 
Delhi High Court.^^ According to the ruling, 
the Slum Clearance Act operates, irrespective 
of the poverty of the dweller and irrespective of 
the possible social and economic consequences 
of the enforcement of the Act. I'he principal 
objective of the Act is clearance of slums. If, 
in a given case, demolition of a construction, 
or its re-construction or re-creation, is in the 
interest of slum clearance or improvement, then 
the poverty of the dweller, even if established, 
would not legally debar the competent authority 
from granting permission. 

7.6. In due course, the clearance programme 
was abondoned. The Task Force note the 
reasons for the policy change, “A number of 
factors were responsible to bring about such a 
change in Government policy; these included 
(a) widespread resentment from the people 
agamst large scale demolition of establis&d 
communities under the slum clearance pro¬ 
gramme, (b) large amount of funds needed for 
such a programme compared with the availa- 

resources; (c) fast deterioration 
of fit structures; (d) the change in emphasis 
was expected to induce owners of slums to 
undertake renovation of their properties; and 
(e) It was expected that a large number of slum 
dwellers could be benefited within “the given 
resources, if improvement of slums was resorted 


20. Para 4.5 supra. 

21. Supra note 12. 

22. Supra note 4 at 43 para 3.2. 
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7.7. Subsequent policy reflects the following 
changes in the situation and the approach of 
the Government to the whole problem ; 

(a) Slum clearance is not a financially viable 
programme ; therefore it is to be drop¬ 
ped. 

(b) Now, it is the slums on public land and 
not those on private land which form the 
major part of the problem and efforts 
need to be focussed on them. 

(c) In the private slums, if the majority of 
dwellers live in dwellings, then the State 
will assist them ; and, if otherwise, (i.c. 
the slum-dwellers themselves live in non¬ 
slum areas), then the competent autho¬ 
rity will order them to improve the 
dwellings under the ‘Slum Improvement’ 
part of the Acts. 

In the context of clearance, the Supreme 
Court observed : 

“_and, in that event, the dwellers would, 

of course, have to vacate, but it is presumed 
that alternative accommodation would neces¬ 
sarily have to be provided before any such 
order is made.”^” 

7.8. With the introduction of the Scheme of 
Environment Improvement of Slums in 1972, 
the emphasis of Government efforts shifted in 
the direction of improvement of the environment 
of slums through the provision of certain mini¬ 
mum facilities like water taps and community 
facilities, storm water drains, sewers, latrines, 
paved roads/lanes and street lighting. 

7.9. The guidelines for the scheme of En¬ 
vironment Improvement of Slums stipulate 
that improvements should be completed in 
slums located on public lands, before those 
on private lands can be considered. “Public 
lands” include lands owned by State Govern¬ 
ment, Central Government, railways, port trust, 
etc. 

7.10. The changed approach reflects the follow¬ 
ing features :— 

(a) The financial assistance will be geared 
to provide civic amenities to slums on 
public land. 

(b) Financially, if possible, the same faci¬ 
lities will be rendered to private slums. 

(c) Improvement of dwellings will not find 
a major role; however, it is not totally 
ruled out. 

(d) Slum improvement of private slums will 
be carried on under the obligatory duty 
imposed on the competent authority. 

7 11. The changed approach takes note of 
the changed realfty. The changed reality since 
1956 is that the slums on public land domi- 

23. Supra note 8 at 1611. 

24 , Para. 3.3. supra. 

19 (a)—258 M. of Urban Dev./ND/88 


nate in size, instead of the private slums. The 
population influx has been so sizeable and 
housing facilities for that income group so in¬ 
adequate, that the existing slums on private 
land (areas of low rent) also could not 
accommodate them and they were forced to 
occupy public land. The changed approach 
exhibits these features: (a) clearance and re¬ 
development is financially and institutionally 
not viable; (b) the problem is so gigantic that 

financially, it is not possible to do more than 
providing the basic minimums. 

The overall conclusion is that the concept 
of slums is essentially a problem of poverty- - 
and, specially, poverty in relation to inadequate 
housing. 

VIII. ADVERSE EFFECTS OF EVICTION 

8.1. Ousting people from these slum areas 
is going to proliferate squatter settlements and 
it is not a solution. 

8.2. The solution is in displacing a mini¬ 
mum number of people in the whole process. 
The following suggestions may be in order ;— 

(1) Acquisition of land in a slum area being 
used exclusively for renting, to create a 
favourable security of tenure for the 
tenants. This will call for an amendment 
of the Act because the acquisition pro¬ 
visions are only for effecting improve¬ 
ment and clearance. 

(2) Reducing the costs of improvement and 
re-erection, by making the spacing rules 
and building bye-laws flexible for the 
slum areas, without compromising the 
safety part of it. Ceiling on construction 
cost and encouraging low cost housing 
can also prove fruitful. 

IX. LEGALITY 

9.1. It has been noticed^^ that Slum Acts do 
not concern themselves with the legality or other¬ 
wise of the occupancy of premises by the slum 
dwellers. At least, they make no direct reference 
to the aspect of legality. 

9.2. The Slum Acts seem to deal with the 
whole problem as a physical entity, i.e. from 
the point of view of structure and environ¬ 
ment, and not from the point of view of 
economic" legal relationships prevailing in the 
area. This explains their total silence on the 
issue of legality. The only exceptioiis arc the 
special procedure for eviction and restoration 
of tenancy of slum-dwellers, provided in some 
State Acts. 

9.3. Connected with this is another aspect 
of material and practical importance. The 
Acts were intended for private slums because 
squatting had not then become a problem. 
However, in subsequent years, it is slums on 
public land which form the bulk of the slum 
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problem. In the Government’s programme and 
policies, one can see the shift of emphasis 
towards slums on public lands. This emphasis 
has not found adequate reflection in the legis¬ 
lation. 

9.4. Squatter settlements (settlements on public 
land) are inherently unauthorised and, to 
that extent, have no legal authority to exist. 
A squatter is a person who has taken posses¬ 
sion of lands, a house, or a building and 
occupied it without lawful authority to do so. 
These settlements are mostly on public vacant 
land earmarked for public purposes. A num¬ 
ber of State Governments have, by executive 
orders, decided a cut-off date. The settle¬ 
ments before the specified dates have been regu¬ 
larised, while the subsequent ones are expected 
to be demolished. When the Environment 
Improvement Scheme speaks of slums on public 
lands, it refers to these regularised settlements. 
This, incidentally, shows that the aspect of 
illegality does not find adequate reflection in 
the legislation. 

9.5. The above comments arc offered, not 
for mere academic interest, but from a practical 
angle. There is the most important question 
of housing the occupants. If proper facilities 
for the slum dwellers in other locations arc 
not feasible, adequate investment in the pre¬ 
mises by the slum dwellers should be encour¬ 
aged. Legislation on slums at pre.sent docs 
not take this aspect into account. In particu¬ 
lar, the legislation is silent on the question of 
security of tenure, so that there is a perpetual 
environment of insecurity and vulnerability. 
This is not psychologically conducive to ade¬ 
quate investment. In the absence of security 
of tenure, the slum dweller will invest only 
that minimum sum which is needed for survival. 


X. CONFLICTING LEGISLATION 

10.1. A satisfactory solution to the problem 
of slums lies more in the region of economic 
and administrative measures rather than in 
the region of law. Nevertheless having regard 
to the scope of the present study, some obser¬ 
vations with a legal angle may be offered. 

10.2. It may, for example, be mentioned 
that some difficulties arise by reason of conflic¬ 
ting legislation on the same topic. Hutments 
on public lands offer an illustration of this 
anomaly. The Task Force had occasion to 
deal with this anomaly, in 1983.”° 

“If the statutory provisions of the Master 
Plan are not to be violated, they (hut¬ 
ments) must be cleared, which is rarely 
possible. Alternatively, they can be 
improved as a temporary measure. The 
guidelines for slum improvement, how¬ 


ever, suggest that the slums must not 
be earmarked for clearance at least 
ten years from the date of effecting 
improvements. This compromises the 
Master Plan. The third possibility is 
that when the Master Plan is revised 
there is statutory provision for revising 
the Master Plan (every ten years), the 
land irse of the sites of hutmems is 
changed from ‘public purpose’ to ‘resi¬ 
dential’ to accommodate the existing 
slums. 

This would, in all probability, means 
less than adequate provision in the 
Master Plan, of public amenities for 
an area, such as schools, hospitals, 
which are primarily intended to be used 
by the poor. Such anomalies have 
their roots in the contradictions bet¬ 
ween the Town Planning Act (which 
provides the statutory basis for Master 
Plan/Dcvelopment Plans) and Slum 
Areas Act.” 

XL SUGGESTIONS 

11.1. It is possible to make a few sugges¬ 
tions for remedying the deficiencies revealed 
by the preceding discussion, in .?o far as they 
can be dealt with by legislation. The follow¬ 
ing suggestions arc offered ;— 

(1) Slums area on public land should be 
incorporated in the Slum I.aw. This 
will clear up the situation and autho¬ 
rise acquisition of land, if necessary. 

(2) The regularised settlements should be 
given security of tenure, be it for speci¬ 
fied period. This will remove the 
vulnerability felt at present and 
encourage the dwellers to improve 
their dwellings. 

(3) If the tenure is a long term one or if 
there are allotments of plots, the laws 
relating to spacing, building materials 
etc. should be made flexible for these 
areas in order to reduce the cost of shelter 
without compromising essential safety. 

(4) Civic amenities to these settlements be 
provided. (This is being done under 
Environment Improvement Scheme). 

11.2. In the ultimate analysis, the question is 
of adequate housing and a permanent solution 
can be found only by planning to house 
the poor at convenient sites. This includes 
making land available to them; provision of 
civic amenities and institutional support to help 
them shelter themselves. Unfortunately, in our 
Town Planning, slums arc nowhere in the pic¬ 
ture in the whole process. This approach in¬ 
directly encourages the growth of slums. What 
is needed is a change in attitude to the whole 
problem and legislative and administrative back¬ 
ing, geared to housing the poor. 


25. Supra n. 4. 
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11.3. The Task Force ot the Planning Com¬ 
mission, after reviewing eight largescale slum 
clearance, improvement and resettlement pro¬ 
jects, have made some points worth considera¬ 
tion. The various “shelters”, it was observed, 
show significant change in the attitude towards 
the slum problem and a new strategy to housing 
the urban poor. These changes include; 

(i) A major shift in attitude towards people 
(not an unproduetivc burden, but a pro- 
duetivc resource). 

(ii) A new interpretation of an approach to 
people’s self-initiated housing actions 
and self-generated housing stock. (Even 
if deficient, approaches to a solution, not 
a problem. Not to be demolised, but to 
be conserved and improved). 

(iii) A new definition of a “house” (not neces¬ 
sarily pucca or permanent, status symbol, 
but one that shelters adequately). 

(iv) A re-definition of the housing task (not 
necessarily permanent building, but live¬ 
able environment). 

(v) A new role for the traditional housing 
agencies, (not doers, but facilitators. 
Not builders, but promoters), 

(vi) A new relationship between housing 
agencies and the clients. (Not donors 
and receivers, but partners). 

(vii) A new cnconomics. (Not charity, but 
investment). 

(viii) A new definition in terms of scale. (Not 
a symbolic gesture, but full coverage). 

(ix) For some, a new vision. (Not^ hou-ses 
alone, but overall development).-® 


11.4. Positive steps are called for, not only 
because a welfare State takes these responsibi¬ 
lities on itself, or not merely because the urban 
centres arc as much the areas of slum dwellers 
as of the others, but because of the hard reality 
that it is the slum dwellers, who are principal 
pillars of growth and afiluenco of the urban 
centres. 

26. Supra n. 4 at 73 para 5.5. 


11.5. It should be emphasised that in the final 
analysis, legislation on slums is a measure fit 
only to remove slums, but not to provide reha¬ 
bilitation of the displaced population. It 
tackles slums as physical entities, but docs not 
go into the root cause that led to the slums. 
Its pre-occupation is with the slum areas, and 
not with the people who were residing in those 
aeras. A solution for eliminating slums is devised 
by the State, by passing the burden of doing it 
on the slum dwellers. The slum dwelling popu¬ 
lation, coming as it does from the lowest income 
strata, cannot afford to live in a belter environ¬ 
ment, because a better environment would be 
most costly. It cannot for example, pay im¬ 
provement cost of 6% a year or re-crcction cost 
at the rate of 4% a year. If the slum dwellers 
could have afforded to live in a better and more 
costly environment, they would not have come 
to live in slums, in the first place. If these 
basic economic factors arc understood, it will 
become clear that the implementation of the 
Slum Acts, as they stand at present, is only 
going to render people shelterless and the ques¬ 
tion keeps reproducing itself. The economic 
necessity which produced the phenomenon of 
slums in the first place, causes the same pheno¬ 
menon to be repeated. The only result is a 
locational change. 

11.6. This is not to suggest that the clearance 
programmes be abandoned. The need is for 
building tenements to rehabilitate the persons 
ousted (to whatever extent the financial package 
permits). The Slum Acts unfortunately do not 
have any rehabilitation measures in-built in them. 
Some States have incorporated measures for reha¬ 
bilitation in the rules under the Act, or given 
them legal status through other administrative 
measures. But it is not legally obligatory to 
provide alternate accommodation to the ousted 
slum dwellers. Again, the allotment rules give 
preference to the poorest of the poor and an cle¬ 
ment of subsidy in the rent, while the rest have 
to pay economic rents. 

It is obvious that these aspects do not land 
themselves to improvements effected within the 
parameters of the e.xisting policy framework. 
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PROJECT STATEMENT 


1.1. The Indian Law Institute examined at a 
national Seminar Urbanization and Law in 
1967. Its Journal has carried major articles on 
law and urbanization (e.g. Atul Setalvad, _ A 
Study into Certain Aspects of the Land Acquisi¬ 
tion Act, 1894 in 13 Journal of the Indian 
Law Institute (J.l.L.I.) 1-69 (1971) and B. N. 
Mukerjee & David L. Willcox, A Constitutional 
Balance : The Needs of Governmerit Planning V. 
the “When” of Procedural Reasonableness—a 
Draftsmen’s Task, 9 J.l.L.I. 275 (1967). 

1.2. The studies so far reflected in the Indian 
Law Institute’s activities reveal that most pro¬ 
blems of judicial interpretation arise out of the 
ways in which legislations arc drafted and ways 
in which discretionary powers under the various 
laws are exercised by various administrators. 
Judicially enunciated norms are not adequately 
cognized by planners, policy-makers and adminis¬ 
trators. 

1.3. It is, of course, true that resourceful 
people have challenged and checkmated vigor¬ 
ous pursuit of urbanization policies and pro¬ 
grammes by stay orders and manipulation of 
delays built into the judicial system. 'Hie poor 
management of judicial institutions which allow 
them to be interim resources for the deferrd 
of implementation of basic urbanization poli¬ 
cies is a prbolem which will persist, unless 
substantial judicial reforms, now assigned to 
the Tenth Law Commission of India, ard 
realized. 

1.4. We believe that it is important for the 
Urbanization Commission to have scientific 
inputs in four specific domains : viability of 
legislative design in terms of its constitutionality, 
the structuring and exercise of discretionary 
powers under various urbanization laws, judicial 
understanding of and attitudes to urbanization 
policies and programmes and finally the need 
for institutional renovation of the judiciary in 
so far as the effective and equitable handling of 
these policies and programmes is concerned. 

1.5. The manner in which policies are trans¬ 
lated into legislations is crucial to the success 
of implementation. The proposed study will 
identify the range of problems created by ‘colo¬ 
nial’ methods of legislative drafting, the inability 
of the draftsmen to fully grasp the policy which 
she is called upon to render into law, and alter¬ 
nate methods of drafting which will overcome 
these and related problems. 

1.6. Urbanisation can and has been viewed 
as a process of social change. And as any 
process of social change it disturbs settled 
interests and creates fresh ones. This process 
also uolcashes friction between the divested and 


the vested groups. This friction gives rise to 
disputes/controversies which get filtered into 
various forums for resolution. One major forum 
of dispute resolution is the judiciary. It is of 
interest to study how these disputes get filtered 
into the judicial system and to examine the 
attitudes adopted by the legal profession and 
the judges whilst tackling these disputes. 

1.7. The apex Court has handled disputes re¬ 
sulting from the process of urbanisation in 
two major contexts ; (i) Acqui.sition context; (ii) 
Civic Rights context, 

1.8. In the first context, the propertised 
classes moved the Court against the State 
which had in its socialist welfare role acquired 
properties in order to launch activities aimed at 
furthering public interest. In this group of 
cases the settled interests/divested groups took 
recourse to the judicial process in order to resist 
the process of urbanisation. This part of the 
project will examine the nature of the vested 
interests resisting the urbanisation process ? 
What kind of legal arguments arc articulated by 
them to press their claims ? How are these argu¬ 
ments controverted by the State ? What is the 
slant of the State’s arguments (i.e. whether it 
relies on the mandate of the directive principles) ? 
And lastly how docs the Supreme Court react 
to the arguments put forth before it and what 
is the attitude taken by it towards urbanisation 
in this group of cases ? 

1.9. In the second context, it is the groups 
in whom urbanisation has vested benefits, 
interests and rights are the initiators of the 
judicial process in order to seek enforcement 
of these rights. These groups approach the 
Court to enjoin tlic State to fulfil the positive 
mandates of urbainsation e.g. to provide sani¬ 
tary facilities and to undertake the process of 
urbanisation according to its constitutional direc¬ 
tives for e.g. to provide alternate accommodation 
to slum dwellers. 

1.10. The project will examine how the bene¬ 
fits claimed by these groups get articulated into 
legal issues ? Which groups are the agitators 
of such interests ? Does the State take an 
adversarial approach when hauled as respon¬ 
dent or does it accept its obligations and plead 
scarcity of resources ? Does the Court’s 
approach differ in the two contexts ? 

1.11. The project shall help in deriving strate¬ 
gies to handle issues litigiously raised in the 
urbanisation context. Further examination of 
the judicial handling of urbanisation should 
yield insights on what went wrong in the process 
of urbanisation and techniques to obviate these 
difficulties can be devised. 
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1.12. The project will also examine the 
manner in which vast administrative discretion 
is structured under the different urban laws 
and how the courts have tried to maintain a 
strict scrutiny over the exercise of discretionary 
powers. The existing decisional law reveals 
that the courts have done this under the follow¬ 
ing heads : 

(a) malafide exercise of power. 

(b) exercise of power for improper purposes. 

(c) exercise of power on irrelevant conside¬ 
rations; 

(d) exercise of power to be reasonable, non- 
discriminatory and non-arbitrary; 

(e) exercise of power by wielders of power 
independently without being dictated to, 
not mechanically and with due care and 
proper application of mind. 

1.13. Apart from the negation of arbitrari¬ 
ness in administrative processes, the judicial 
insistence on the principles of natural justice or 


the concept of fairness leads to not just the ba¬ 
lancing of administrative efficiency and fairness 
but to integrating the value of efficiency into 
the value of fairness. This is necessary to evolve 
an administrative ethos more responsive to 
people’s rights. On the other hand, the pre¬ 
sent crisis of judicial institutions helps us pursue 
these goals only normatively, since decisions 
enunciating the norms take a very long time to 
develop. 

1.14. A study of the class of people who 
have been challenging the arbitrary exercise of 
administrative power under the various urban 
laws. Have the marginalised, downtrodden and 
deprived populace of India had access to courts 
to prevent and correct excesses of administra¬ 
tive power under these laws ? If they do not 
have such access, then there is serious infirmity 
in the effective reach of administrative law to 
such groups, resulting in perpetuation of arbi¬ 
trary exercise of administrative powers. The 
study will explore the legislative, administrative 
and judicial responses, and alternatives to these, 
in pursuit of a just urbanization policy. 
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